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ZONING ELECTIONS 

PROPERTY EDUCATION An 

PLAN—A two volume text in expansion binders designed to 

fill the need for a concise, manageable treatise on Munic- GS) Hen 

ipal Corporation Law, covering all important areas of 
activity, planning and litigation. 


METHOD OF APPROACH —New concepts of urban management and devel- 
opment demand a fresh approach to the fast growing field of municipal cor- 
poration law. Antieau's MUNICIPAL CORPORATION LAW is geared to 


the contemporary practitioner engaged in negotiation for or with municipal- 
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ities, who wants clear-cut statements of legal principle backed by citations Tr 
to important recent authorities. MUNICIPAL TORT % 
ANTIEAU serves as a complete guide to the day-by-day operation of town, LIABILITY Re 
city and county units, with emphasis on how to deal with modern problems Th 
which have recently become important in such areas as housing redevelop- ZONING Ale 
ment, land use control, and taxation. 0 
CONTRACTS 
NATIONAL ANNOTATIONS —The citations in Antieau's MUNICIPAL COR- Tk 
PORATION LAW have been drawn largely from decisions of the past twenty OFFICERS Ww 
years. Wherever possible, the textual explanation of any problem is supported A 
by decisions since 1950. In addition, there are abundant references to state HOME RULE E 
statutes and relevant periodical literature. : 
Every effort has been made to provide, in the most direct manner possible, — 
the background material necessary to a full understanding of any matter, POLICE POWER P 
without burdening the attorney with cumbersome passages on early law and T 
history. In each chapter the discussion is confined to what is significant and ANNEXATIONS 
useful to the attorney or public official. Statements of the rule are not equiv- k 
AND DETACHMENTS R 


ocal, but direct and to the point. 


THE AUTHOR — Mr. Antieau is a consultant on municipal corporation law and 
Professor of the Law of Municipal Corporations at the Detroit College of 
Law. A member of the Bars of Michigan and Kansas, he is the author of a 
leading casebook, Seasongood, Municipal Corporations, 3d Ed., and has 
taught law in Michigan, Kansas, Ohio and Nebraska. He brings to this work 
an accumulated experience which puts him in a unique position to write a 
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well-rounded, thoroughly usable text for attorneys in all states. | 
SUPPLEMENTATION — The loose leaf binder provides for convenient supple- eaneaes 
mentation. As certain areas of the law become more important, new material UCATION | 
can be easily added, while obsolete material can be brought up to date with- - 
out disturbing the rest of the text. The work will be kept to date by the author ASSESSMENTS : 


himself. 


AVAILABLE ON APPROVAL—We invite you to use Antieau's MUNICIPAL COR- 
PORATION LAW. Order on a two weeks free approval basis, at the pre-publication 
price of $42.50. 


MATTHEW BENDER AND COMPANY, INC. 


Albany I, N.Y. J 
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This Month’s Cover 


Thomas Erskine (1750-1823), Lord Chancellor of England, is 
the subject of our fifth cover in the current series. Called one 
of the greatest advocates ever seen at the English Bar, Erskine 














was educated for the Navy and decided to try the law after a 
chance meeting with Lord Mansfield. A brilliant success in his 
first case, his defenses of Lord George Gordon, Dr. Shipley, 
John Stockdale (a supporter of Warren Hastings) and Thomas 
Paine were masterful and eloquent and made him famous. 
Enormously popular, he was made Lord Chancellor in 1806, 
a post in which he was not successful, and he lost much of his 
popularity. His last famous case was the defense of Queen 
Caroline. Charles W. Moser is the artist who made the line 
sketch of Erskine on our cover. 
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For the Federal Tax Problems of the Average 
Business or Individual...Under the ‘54 Code 


© Sound, dependable answers to the puzzling questions involved in 
unfolding federal tax changes call for a sound, dependable source of 
continuing facts and guidance . . . and here it is! 


® Week after week, each issue of Federal Tax Guide Reports swiftly, 
faithfully hurries to subscribers the last word, the newest development, 
the latest twist and turn of events in federal taxation—of interest or 
importance in the everyday conduct of business and personal federal 
tax affairs. 


¢ For CCH’s Federal Tax Guide Reports span the whole work-a-day 
world of federal taxation for revenue—statutes, regulations, rulings, 
court and administrative decisions, returns, forms, reports, instructions. 
Pertinent full texts, filled-in forms, detailed explanations, editorial 
comments and suggestions—plus a wealth of friendly hints, tips, 
knacks, and pointers, from week to week, make clear exactly what to 
do, and how and when and why. 


® Concise, compact, understandable, here is the dependable reporter 
on the federal taxes of the ordinary corporation, the average indi- 
vidual, partnership, or business. Two Loose Leaf Compilation Volumes 
are included without extra charge to start new subscribers off on the 
right foot. 
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« This is being written at the Big 
Seven Regional Meeting at Cincin- 
nati, Ohio. Once more the local 
committees have handled the ar- 
rangements with excellent results. 
Once more, also, the specialists in 
the various fields covered in the so- 
called institutes and workshops have 
shared their expert knowledge to the 
benefit of the general practitioner. 

As you travel from state bar meet- 
ings to Regional Meetings in all 
sections of the nation, you can’t help 
being proud of the marked respon- 
sibility assumed by the organized 
Bar in the problem of continuing 
education. 

You wonder also if those who avail 
themselves of the opportunities thus 
presented to refresh themselves in so 
many important phases of our en- 
deavor appreciate the time, effort 
and expense expended in these ef- 
forts! The American Bar Association 
can well be proud of its stewardship 
these last several years in inspiring 
such necessary and important meet- 
ings. It seems that more of the law- 
yers who do not belong to the Asso- 
dation should want to belong, if for 
no other reason than to feel a part of 
such a splendid accomplishment. 

The Administration Committee 
has concluded arrangements to have 
‘wo of the most efficient of the travel 
agencies handle the London phase 
of the 1957 meeting. The American 
Express Company and Thomas Cook 
* Son, Inc., are the two selected, 
and a contract has been entered 


The President's Page 






Loyd Wright 





into which makes it most desirable, 
if indeed not compulsory, for all 
to make their reservations through 
the Headquarters office. 

It appears that enough hotel space, 
of the type desirable, to accommo- 
date all who may wish to go will not 
be available; hence some method of 
state allocation may have to be de- 
vised so that all sections of our Bar 
may be fairly represented. The New 
York part of the meeting has been 
set to start during the week of July 8, 
1957. Transportation facilities have 
been reserved to the greatest extent 
possible, and our brethren of Eng- 
land are already preparing to tender 
us a most enjoyable and profitable 
time. 


S 








There were several reports submit- 
ted and adopted at the May meeting 
of the Board of Governors of which 
each member ought to be advised. 

1. Upon recommendation of the 
Publications Committee, beginning 
with the current year 1955, copies of 
such Section and Committee reports 
as have been filed at the American 
Bar Center prior to forty-five days be- 
fore the Annual Meeting shall be for- 
warded to all members of the House 
of Delegates (only) at least thirty 
days prior to the Annual Meeting; 
and no Section or Committee reports 
shall be included in the Advance 
Program sent to all Association 
members. 

2. The group insurance plan con- 














ceived and mainly instituted by Wm. 
Clarke (Bill) Mason became effective 
June 1, 1955. There appears herein 
at page 591 a detailed description 
thereof which every lawyer ought to 
read and appraise in values to his 
own estate. 


3. The distinguished Special Com- 
mittee To Study Implementing Re- 
port of Survey of Bar Examiners and 
Related Subjects reported to the 
Board and the Board approved in 
principal the report which in effect 
implements the recommendations of 
the Survey. Chairman Herbert Clark 
in presenting the report for the Com- 
mittee stated that the standards are 
now quantitative, not qualitative, 
and that it is proposed that the final 
report will propose recommendations 
containing (a) minimum required 
standards, (b) recommended mini- 
mum standards, and (c) recommen- 
dations of policy. 

This is one of the most important 
matters we have undertaken, and it 
is to be hoped that the report will 
receive the study and support which 
it deserves. This deals with the very 
foundation of a competent, ethical 
and efficient Bench and Bar—without 
which our system of the Administra- 
tion of Justice becomes a mockery. 


_————o ——_—_——_—— 
Why shouldn’t all courts require 
the Canons of Professional Ethics 


and the Canons of Judicial Ethics to 
be posted in every courtroom? 
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Leadership often follows a reputation for superiority. 


The reputation of Lawyers Title is unsurpassed in the 


title insurance field. 


“Lawyers Title” policies are the best known and most 


widely accepted title insurance policies in the nation. 
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The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the na- 
tion and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Associa- 
tion, as well as large membership from the Bar of each state and territory, the Association endeavors to reflect, so 
far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Busi- 
ness Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor 
Relations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their respective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the age of 36, who are automatically enrolled therein 
upon their election to membership in the Association. All members of the Association are eligible for membership 
in any of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Applications for membership require the endorsement of 
a member of the Association in good standing and are considered in each case by a Committee on Admissions of 
the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides or has 
his principal office, or is a member of a federal, state or territorial court of record of a state or territory in which 
he resides or has his principal office, the application is referred to the Committee on Admissions for one of such 
states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he re- 
sides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant for- 
merly resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the 
proper Committee on Admissions, an applicant is deemed nominated for membership. All nominations made 
pursuant to these provisions are reported to the Board of Governors for election. Four negative votes in the Board 
of Governors prevent an applicant’s election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
NAL. There are no additional dues for membership in the Junior Bar Conference. Dues for the other Sections are 
as follows: Administrative Law, $5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Corporation, Banking and Busi- 
ness Law, $3.00; Criminal Law, $2.00; Insurance Law, $5.00; International and Comparative Law, $3.00; Ju- 
dicial Administration, $3.00; Labor Relations Law, $6.00; Mineral Law, $5.00; Municipal Law, $3.00; Patent, 
Trade-Mark and Copyright Law, $5.00; Public Utility Law, $3.00; Real Property, Probate and Trust Law, $3.00; 
Taxa: ion, $6.00. 

Blank forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 
Journal or otherwise within the provinee of our Association. Statements which do 
not exceed 300 words will be most suitable. The Board of Editors reserves the 
selection of communications which it will publish and may reject because of length. 


The Board is not responsible for matters stated or views expressed in any com- 


munication. 





Restraints upon 
the Supreme Court? 


* “The Danger gf Judicial Super- 
Government’, discussed by Everett 
C. McKeage in the February, 1955, 
issue, is a most serious subject for 
these times, and I personally hope 
it provokes much objective study and 
expression. 

In Kansas where I grew up, I tray 
elled all through grade and high 
school with colored classmates. I be- 
lieve it the best arrangement in pub 
lic schools. But in certain areas of 


our Southern states, it cannot be 
iny more accomplished by Supreme 
Court fiat than could the use of liq- 
uor be abolished by the prohibition 
act. I disagree with the Supreme 
Court decision on segregation, but 
challenge Mr. McKeage’s proposal 
for placing restraint upon the Court. 

Let it that 


the distinctive character of our gov- 


first be remembered 
ernmental plan is its three divisions 

legislative, executive, and judicial 

and equal in importance to the 
division of powers is the constitution- 
al concept that makes them equal, 
coordinate, and independent of the 
others. Would not the erection of a 
super-council of revision, suggested 
by Mr. McKeage, automatically wipe 
out the coordinate nature and inde 
pendence of the judiciary? As _ re- 
strainers of the Court, Mr. McKeage 


roe 
ggests a 


aw from the three branches of the 


federal amendment to 
itional and state governments. He 

Coes not indicate the size of the coun- 

cl, but it would be obviously larger 
in the present U. S. Senate. 


\ll of the points advanced against 


the present judicial plan would 
equally apply to the council sug- 
gested. Our Constitution would then 
be what the council declared it to 
be. Conceivably one member could 
still make the difference in decision. 
But would the council decisions be 
reached after the sustained, concen 
trated, and objective study that al 
ways marks the work of the Court in 
the big, precedent making cases that 
we are considering? 

I doubt that Mr. McKeage had it 
in mind, but the projected council 
plan carries the suggestion that the 
U. S. Supreme Court ought to follow 
the election returns. The rank and 
file of the Bar, and in my opinion 
the majority of citizens, hold the 
contrary view. That was and is why 
the members of the Court are ap 
pointed for life, removable by im 
peachment only. Without such per 
sonal security, the Court member 
ship would not have that independ- 
ence of thought and judicial objec- 
tivity that we all want in our judges. 

Now the fact that the Court has 
on many occasions upset precedent, 
re-examined the reasons for a change 
in decisional Jaw, and applied the 
attitudes and sanctions of current 
times would argue for continuance 
of the judicial pattern. The fact that 
the Court can and does do this keeps 
the law a living, breathing force. It 
is the result of the most profound 
and sober deliberation, rather than 
the close hot breath of political heat. 

Furthermore, if the Court goes out 
of step with the true considered 
thought of the country, Congress can 
corrective 


in many instances effect 


legislation. And when Congress can 
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not reach the need, a constitutional 
amendment certainly can. 

We would all like to see the magic 
of perfection achieved. But in gov- 
ernmental and judicial matters, it 
requires a longer look with more de- 
tachment than those holding politi- 
cal office can give, omitting the well 
known fact that nearly all in public 
life today have not the time to do 
what they need to do to properly per- 
form their present functions. 

And in conclusion, I should like 
to inquire if Mr. McKeage would 
approve the conduct of Justices in 
getting out and declaring themselves 
in political matters and social philos- 
ophy? If we are going to restrain 
the judges in their duties by members 
of the executive and legislative 
branches, it would seem to be a nat- 
that the 


would feel constrained to exert per- 


ural concomitant judges 
suasion in political and social areas. 
I doubt that more than a few lawyers 
feel that a Court can do no wrong. 
But it does not follow that a non- 
judicial method would achieve the 
millennium. Consider also that the 


make up of the Court consists of 


those who the administration at 


the time of selection believes are 
In fact, 


that has apparently been the prime 


most attuned to the times. 


consideration in recent years, ability 
being relegated to no better than 
secondary consideration, in too many 
instances. 

HENRY KOLBus 
Tulsa, Oklahoma 


A Trial Examiner 
Answers Mr. vom Baur 


® In Mr. vom Baur’s January article 
he makes the following statement: 

. . . it is common practice for liti- 

gants and their counsel to confer pri- 
with . examiners fof the 
administrative agencies] who are in 
the process of judging a case, and to 
approach them in other ways. . . [and 
also] common practice for Congress- 


vately 


men to bring pressure on these admin- 
calling them on 
the telephone or writing letters. 


If Mr. 
hearing or trial examiners perform- 


istrative judges by 


vom Baur is referring to 
ing adjudicatory functions under the 
Act, his 
statement is not applicable to the 


\dministrative Procedure 
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National Labor Relations Board. 

I have been a hearing or trial ex- 
aminer for that Board for more than 
eleven years, presiding at formal ad- 
judicatory proceedings under the Na- 
tional Labor Relations Act, and— 
since its enactment—under the Ad- 
Act. In all 
that time, no litigant or counsel has 
ever conferred privately with me re- 


ministrative Procedure 


specting the issues in a case in the 
process of adjudication by me, or, to 
my recollection, attempted to ap- 
proach me relating thereto. Nor has 
any communi- 
cated with me concerning a case in 


Congressman ever 
such status, or sought to. In all my 
years here I have never heard ef any 
such incident involving an N. L. R. 
B. hearing examiner. 

Mr. vom Baur may be sure that it 
is the conviction of the hearing ex- 
aminer staff of the National Labor 
Relations Board that any conduct by 
them inconsistent with the Canons of 
Judicial Ethics merit—and 
meet with—prompt disciplinary ac- 
tion by the Board. 


CHARLES W. SCHNEIDER 
Tacoma Park, Maryland 


would 


Another Viewpoint 
on Lawyers and Accountants 


® Congratulations to Mr, Jerome C. 
Bachrach for his clear and realistic 
thinking. His article on “The Public 
Interest in the Preparation of Tax 
Returns”, appearing in the March 
issue of the JOURNAL summarizes my 
own conclusions based on twenty 
years of active specialization in fed- 
eral tax matters. 

1941 


1950, my work as trial counsel for 


During the years through 
the Commissioner of Internal Rev- 
enue, stationed with the Office of the 
Chief Counsel in Cleveland, brought 
me into contact with some of the 
finest the least 
qualified men in both the legal and 


and also some of 
accounting professions. It was my 
privilege, also, to work with a C.P.A. 
during the years of 1937 to 1939, 
who foresaw the trend toward what 
is now commonly spoken of as the 
“third profession”. 
for this C.P.A. firm, there was am- 
ple opportunity to work with good 


As tax counsel 
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accountants, observe their methods 
of working and thinking and still 
bring a different point of view to 
the solution of tax ques- 
the Revenue 
course, the emphasis always was on 


bear on 
tions. In Service, of 
obtaining an answer based on re- 
search of the law and mature con- 
sideration of the facts. When trying 
cases before the Tax Court, our op- 
ponents generally were attorneys, 
but had the 
requisite accounting 
Those of us who have had the spe- 


all too few of them 


background. 


cialized training and experience, es- 
pecially in government service, find 
it somewhat disconcerting when the 
only opportunity for genuine spe- 
cialization in private practice is to 
the 
large law or accounting firms. Grant- 


become associated with one of 


ed the requisite opportunity and 
temperament for such associations, 
the work undoubtedly would be in- 
teresting and gratifying. But, why 
should the choice be so limited? 
Competing with qualified C.P.A.s 
or lawyers on even terms is part of 
the normal expectation. However, 
for a tax man who chooses private 
practice as an attorney, the problem 
is to compete on an ethical basis 
with other individuals who are not 
lawyers or even certified account- 
ants, but who choose to call them- 
selves tax specialists. It seems that 
the legal profession could expend its 
energies more profitably by recogniz- 
ing the trend of the times toward spe- 
cialized practice than by conflicts 
with the accounting profession over 
the alleged unauthorized practice of 
law. The complexity of the tax law 
is such that it is essential to have 
both law and accounting training if 
one is to engage in this type of ac- 
tivity. Yet, so far as the public is con- 
cerned, there is absolutely no dis- 
tinction between an attorney with 
intensive experience and training in 
the tax field and a general practi- 
tioner who has never gone beyond 
the preparation of a simple Form 
1040 return. Each of them has equal 
right and apparent qualification to 
advise clients in tax matters. Yet, a 
general physician would hesitate a 
long time before undertaking per- 


formance of major surgery, assun 


ing that he could obtain hospital 
privileges for doing so. In fact, m 

understanding is that it is consi 

ered unethical advertising for any a 

torney to state on his letterhead, in 
the legal or telephone directories o 
in any other public manner, except 
in a biographical note to a published 
article, that his practice is limited to 
taxation or that he is a specialist in 
tax matters. It is beyond my compre- 
prehension why this rule should 
be adopted by the organized legal 
profession. Instead of limiting the 
opportunities of lawyers, why not ex- 
tend the public service we offer? Pro- 
tection of the public interest re- 
quires the setting of professional 
be observed 


standards which must 


and maintained, but let us admit 
that some men are more qualified 
in certain fields than others. A board 
of examiners on a _ national scale 
might be set up such as the various 
boards which the medical profession 
has for qualifying their specialists. 
Why not specialized lawyers? How 
would that impair public confidence 
in the legal profession? On the con- 
trary, would it not emphasize that 
lawyers are cognizant of changing 
conditions and that they are adapt- 
able to them? 

From a business standpoint there 
is much to be said in favor of per- 
mitting qualified attorneys to hold 
themselves out as tax specialists. First 
of all, any man who now purports to 
specialize in tax practice has the 
difficult and delicate task of convinc- 
ing his fellow practitioners that re- 
ferral of a tax matter will not in- 
volve the risk of losing the client for 
future general business. Then, too, 
there is great confusion in the public 
mind because any lawyer or account 
ant can hold himself out as a tax 
man. It is not even necessary to hold 
a card of admission to practice be 
fore the Treasury Department today 
to claim that one is a tax specialist. 
Conversely, possession of such a card 
does not necessarily qualify one fot 
competent work in the field. 

In conclusion, the legal profession 
should take stock of the public needs 
by recognizing that there is a third 
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ype of profession—men combin 
ng the training of lawyers and ac- 
ountants, who should be permitted 
0 practice as tax-specialists. 

As Chairman of the Taxation 
Committee of the Cuyahoga County 
Bar Association, it has been my en- 
under- 
standing of the subject among the 


lawyers themselves as 


leavor to promote better 
well as_ be- 
tween our profession and the public. 
Clarification of the status of tax prac- 
titioners, in my opinion, should be a 
part of this program. Accordingly, 
publication of this letter would be 
appreciated. A copy is enclosed for 
Mr. Bachrach. It.would be interest- 
ing also to know the views of the As 
sociation’s Committee on Unauthor- 
ized Practice. 
LAWRENCE R. BLOOMENTHAL 

Cleveland, Ohio 


It Was Our Fault— 
To Wit: To Who 


"I am glad that George Cahill 
wrote the letter published in this col- 
umn, page 392, Volume 41, May. His 
statement, “I wonder who was guilty 
of this oversight” affords me an op- 
portunity to say, “Not I.” The copy 
which I sent said “Everyone whom 
I have heard”, etc. I was shocked 
when I saw the JourNAL had 
dropped the m from whom. I was 
shocked again when it published Mr. 
Cahill’s letter without a confession 
of its error. Now that I have written 
this disclaimer, it is too late for the 
JOURNAL to gain the grace of con- 
fession. The typesetter, the proof- 
reader, and the editor can now say, 
“We are the crew to who! to who! 
your censure And that is 
true. 


is due.” 


RosBertT N. WILKIN 
Washington, D. C. 


A Suggestion for 

Mr. Ervin and His Committee 
® The articles on the New Revenue 
ode are extremely helpful. Mr. Er- 
in and his Committee are due great 


“ Ow 


mmendation for a public service. 
personally hope a way will be 


und to reprint the series under one 
cover. 


PAUL STRONG 


suston, Texas 
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The ‘Unusual’ 
In Valuation 
Problems 


@ Litigation frequently 
involves the unusual 
in valuation problems 
— unlisted stocks and- 
equities, patents, good- 
will. We specialize in 
the solution of these 


problems. 
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The Organized Bar 

and the Profession 

® The letters of Mr. Stevenson in 
the October, 1954, issue and of Mr. 
McClure in the April issue express- 
ing Opposition to an Association ex- 
pression of views or taking a stand 
on matters more or less political, and 
favoring an opportunity for all mem- 
bers to vote on such a matter, give 
me serious concern. 

I have attended Annual Meetings 
since 1921. I was on the Council as 
New Hampshire representative until 
reorganization in 1936. I was on the 
1936 to 
1939. Since 1936, I have continuous- 
ly served as State Delegate. I was of 
the group that gave years of consid- 


Board of Governors from 


eration to a plan that would give an 
organization which some 
voice of authority might be heard on 


matters within the purposes of the 


through 


organization. I believe most people 
consider the result good—good for 
the Bar and the public: 


(Continued on page 655) 
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The Community ‘Trust: 


® The community trust plan is an attempt to avoid the problems that often arise 
when changes occur that make the original intent of the settlor of a charitable trust 
either impossible or extremely difficult to carry out. The industrial revolution has 
made obsolete trusts for the aid of apprentices or the furnishing of dowries for 
poor maids, while our notions have changed and we now regard the promotion of 
health and happiness through recreation and amusement a suitable kind of charity. 
Mr. Bogert explains the working and objective of the community trust plan and 
urges lawyers to bring it to their clients’ attention. 





® During the first half of this centu 
ry there has been a tendency both in 
England and the United States to re- 
consider and remodel the law relat- 
ing to charitable gifts for the purpose 
of bringing it into greater harmony 
with modern social needs and making 
it more efficient. 

It has been recognized that the 
state has assumed a much more im 
portant role in supplying charitable 
benefits to its citizens than was the 
case fifty years ago, and that privately 
created charities might well be re 
idjusted so as to diminish emphasis 
on supplying wants in which govern- 
ments have become interested and to 
increase public benefits of other sorts. 
For example, to the extent that pub- 
ic agencies have taken over relief of 
he extremely poor and the aged, 
rivate charities may have funds re 
ased for educational or cultural 
urposes. Lord Beveridge’s studies 
hich were published in 1942 and 
948 are valuable contributions to 
he consideration of this problem.! 
Furthermore there has been an in 
reasing realization that the machin 





ery for state supervision and enforce 


ment of charitable trusts is inade 
quate and inefficient. Although the 
Attorney General has been given the 
power to secure the proper adminis 
tration of charitable gifts, he has had 
no systematic and effective means of 
learning of the existence of the chat 
ities within his jurisdiction and has 
generally been inactive in perform 
ing the duty of policing charities. A 
strong movement is under way? to 
make more specific the powers and 
duties of the Attorney General in 
this regard, to supply him with an 
exhaustive list of charities, and to 
require reports which will keep the 
state informed as to the history of 


charitable endowments which are 
supposed to serve the people of the 
state. Proposed amendments to the 
Charitable Trusts Act in England? 
and existing* and proposed statutes® 
in the United States have these ends 
in view. 

State officials and the public have 
the 


danger of frauds being worked by 


become increasingly aware of 


unscrupulous solicitors of charitable 





A Service Opportunity for Lawyers 


by George Gleason Bogert - Professor at Hastings College of Law (San Francisco) 


contributions through misrepresenta- 
tions and misuse of collected funds. 
In some states there have been legis- 
lative investigations of this activity 
and consequent statutes intended to 
curb it through the requirement of 
licenses and of reports to state offi- 
cials.® 

The very general 
death and income taxes during this 


adoption of 


period, with special favors granted 


to charitable trusts and charitable 


corporations, has had a great influ- 
ence on the development of the law 
of charities. On the one hand it has 
led to efforts to evade taxation by 
the establishment of allegedly char- 
itable - foundations with regard to 
family property and to consequent 
investigation of abuses of this sort 
and to statutory remedies;? and on 
the other hand the pressing financial 
needs of government have made the 
courts increasingly strict in their def- 
initions of “charity” and have tended 
to bring about decisions in doubtful 
cases against tax exemption and the 


1. Futn EMpLoyMent IN A FREE SOcIETY 
(1942); Votunrary Action, A Rerort on Mertu- 
ops or Soctat Apvance (1948). 

2. See the Reports or tHe Nationat Assocta- 
TION oF ATtrorNEys GENERAL, 1951-1953. 

3. Nathan Committee Report of 1952. 

4. In New Hampshire, Rhode Island, Ohio, 
South Carolina and Massachusetts. 

5. Uniform Supervision of Charitable Trusts 
Act, approved by the National Conference of 
Commissioners on Uniform State Laws and 
the American Bar Association, 1954. 

6. See Investigations in New York and Cali- 
fornia in 1953 and consequent legislation 

7. Eaton, Charitable Foundations, Tax 
Avoidance and Business Expediency, 35 Va. 
L.R. 809, 987; 26 US.C.A. §162 (g). 





July, 1955 * Vol. 41 587 








The Community Trust 


usual rule of liberal construction has 
been abandoned. 

The tendency to remodel the tech- 
nical definition of “charity” has pro- 
gressed. Not only have certain objects 
for all practical purposes dropped 
out of the list, as in the case of dis- 
eases which have become extinct, the 
redemption of prisoners held for ran- 
som, the aid of apprentices, and the 
furnishing of dowries to poor maids, 
but modern economic and social con- 
ditions have introduced other objec- 
tives which are now of great interest 
to society, as for example, the promo- 
tion of health and happiness through 
recreation and amusement® (a pur- 
pose in which the earlier puritanical 
law could see no social value?®). 
These efforts to keep the law in har- 
mony with public opinion have large- 
ly come about through judicial deci- 
sions. The proposed redefinition of 
charity in England by statute has not 
met with acceptance." 

There has also been observable a 
tendency to facilitate the revision of 
charitable donations when changes 
have occurred which render the orig- 
inal gift totally incapable, extremely 
difficult, or highly inexpedient of ex- 
ecution. In other words there has 
been a noticeable movement to relax 
the strictness of the cy pres rule. 
Whereas the original requirement 
for use of this power of the court was 
the impossibility of carrying out the 
gift as originally made, the Nathan 
Committee’s Report in England fa- 
vored permission to substitute a bet- 
ter social purpose for one which was 
highly the 


United States judicial decisions have 


inefficient;'!2. and in 
shown instances of liberality in. the 
application of the doctrine which 
would not have met with favor at an 
earlier date.'8 


A Modern Development... 
The Community Trust Plan 


Another movement which has greatly 
affected the law and practice of char- 
itable giving in this period has been 
the estabiishment of the community 
trust in many cities in the United 
States and Canada. The first one of 
these trusts was set up in Cleveland 


of Frederick Goff, the President of 
the Cleveland Trust Company. Dur- 
ing the more than forty years which 
have elapsed since the foundation 
of the Cleveland Community Trust, 
the idea has received acceptance in 
many other cities, until at the present 
time there are 102 of these trusts in 
operation in the United States and 
four in Canada. While the plan has 
not been used in England, the Na- 
than Committee Report of 1950 
urged the adoption of the idea there 
through the use of what were called 
“common good” trusts.1* The assets 
being held by these community trusts 
in the United States are now valued 
at approximately $120,000,000 and 
the income distributed by them to 
charitable purposes was in 1954 ap- 
proximately $6,000,000. 

While there are many minor vari- 
ations in the organization of these 
community trusts,'® the following 
are the usual features: 

The custodial, investment, collec- 
tion and distribution features of the 
trust are managed by a bank or trust 
company which approves the plan 
and holds itself out as ready to accept 
trusts under it. The title to the trust 
property is vested in this institution 
and all the functions of the trustee- 
ship are performed by it, except for 
the allocation of the net income to 
selected charitable objects which is 
directed by a committee which is pro- 
vided for by the trust instrument. 
The work of the trust is thus divided 
as in the case of “custodian” and 
“managing” trustees in England, or 
trustees and trust managers in the 
case of liquidating trusts in the 
United States. 

The word “community” is used in 
connection with these trusts to show 
that they are intended to care for the 
various charitable needs of a single 
community such as a city or county. 

There is some variation with re- 
spect to the exact titles used to desig- 
"8. Oppenheim v. Tobacco Trust Ltd., [1951] 1 
All Eng. R. 31 (trust to aid children of em- 
ployees of large corporation not charitable be- 
cause class depended on common employment, 
although 110,000 persons were employed by the 
company); Pape v. Title & Trust Co., 210 P. 
2d 490, 187 Ore. 175 (trust to provide home 
comforts and companionship for single women, 
when not limited to needy, not charitable). 


9. In re Kimberly’s Estate, 249 Pa. 483. 
10. Inland Revenue Com’rs. v. Glasgow Po- 


; c aroely . > - 
in 1914, largely through the efforts };.. Athletic Assn., [1953] 2 All Eng. R. 747. 
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nate the several community trusts 


Some are called by that name, pre 
ceded by the appropriate city o1 
county; many called ‘founda 
tions” or “community foundations’ 


are 


or “charitable funds” or by some 
similar name. However, the phrase 
“community chest” indicates another 
type of The _ latte: 
has community charitable purposes, 


institution. 


makes an annual solicitation of funds 
and spends its receipts currently. It 
does not hold endowment funds. The 
community trust specializes in invest- 
ing donated capital and distributing 
its income, although it will if re- 
quested make immediate distribu- 
tion of the principal of donations 
made to it. The community trust 
often has a relation with the com 
munity chest in that the former may 
allocate part of its income to the 
latter. 

From the point of view of com 
munity trust personnel, the distribu- 
tion committee takes equal rank with 
the trustee. This committee may vary 
as to method of selection, term of 
office, number and other features, ac- 
cording to the judgment of the or- 
ganizers. It is usual to have a com- 
mittee of about seven, selected in 
such a way as to secure representa- 
tion of various religious, political 
and social groups. The power to ap- 
point a member may be given to a 
mayor, a judge or the holder of some 
educational office like the president 
of a university. The plan is prepared 
so as to secure, so far as possible, 
broad-minded, public-spirited  citi- 
zens, representing as many points of 
view and interests as possible. Short 
terms are prescribed, and adequate 
arrangements made for reelection 
and filling vacancies. This committee 
serves without compensation. The 
trustee is compensated at the rates 
charged for a normal private or chat 
itable trust. 

Donors to a community trust are 


11. Nathan Report, 1952, pages 31, 172. 

12. Nathan Report, 1952, pages 70, 172. 

13. Society of California Pioneers v. McE!- 
roy, 63 Cal. App. 2d 332; Conway v. Bowe, 
116 N.Y.S. 2d 182. 

14. Nathan Report, 1952, page 150 

15. See details in Communiry Trusts oF 
America, 1914-1950, published by the Nation 
Committee on Foundations and Trusts for 
Community Welfare, 10 South State St., Chi- 
cago, 1950. 
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riven great liberty in framing the 
erms of their gifts. They may specify 
vhat amounts of capital and income 
shall be distributed and for what pur- 
poses, or they may leave the selection 
f objects to the distribution commit- 
ee. Thus the donor may provide that 
iis gift shall be invested and the net 
income paid annually toward the re- 
lief of worthy poor in the city in 
question, or he may stipulate that the 
committee shall make such distribu- 
tion among local charities as it thinks 
best. A clause which is well-nigh uni- 
versal is that the distribution com- 
mittee is to have power, if the settlor 
has named a specific type of charity, 
to vary the application of the income 
or capital if a change in circum- 
stances makes the originally directed 
application impossible of achieve- 
ment or not in the public interest. 

In the case of the larger commu- 
nity trusts a salaried executive direc- 
tor is employed. In others the work 
of solicitation and operation is con- 
ducted by voluntary aids. 

The distribution committee does 
not attempt ordinarily to make pay- 
ments direct to individuals, but rath- 
er relies on existing charitable agen- 
cies or institutions to apply funds 
placed in their hands by the com- 
mittee. 

Any sum given to the community 
trust by will or inter vivos may be 
designated by the donor with his 
name or the name of his family or 
some relative so that a memorial will 
be created. In the books and rec- 
ords and distributions the name thus 
given is preserved and used. 

Although in the case of private 
trusts or ordinary charitable trusts 
the management of small endow- 
ment funds may be impractical due 
to inability to secure a willing trus- 
tee on account of the smallness of 
the compensation involved, this ob- 
jection does not apply to community 
trusts. Usually the corporate trustee 
will have power to set up a common 
trust fund for investments and small 
charitable gifts can be placed in it, 
and the distribution committee is 
glad to give its services for the han- 
cling of small sums as well as large. 


he provision of facilities for small 


charitable gifts is one of the attrac- 
tive features of the community trust. 
Another function which the com- 
munity trust can and often does per- 
form is to supply to intending do- 
nors information regarding existing 
charitable trusts and other similar 
benefactions in the community, so 
that they may know what types of 
charity are still unprovided for and 
where they may place their gifts 
without 
While 
sought to be provided by the Uni- 
Charitable 
similar statutes will 


waste and _ duplication. 


the registers of charities 


form Supervision of 
Trusts Act and 
to some extent also provide oppor- 
tunity to get these facts, the services 
of the community trusts in this field 
are also valuable to donors and their 
advisers. 

It is customary in community trust 
plans to provide for an annual audit 
of the trustee’s accounts of principal 
and income, to be published in a 
newspaper and in the annual report 
of the trust so that donors and their 
families as well as the general public 
may know the details of receipts and 
expenditures. 

A national organization of per- 
sons interested in community trusts 
and related matters has been 
formed. It is called the National 
Committee on Community Founda- 
tions and has representatives of com- 
munity chests and social workers as 
well as of community trusts. It pro- 
vides a forum for the exchange of 
information on promotional and op- 
erating problems. 


Objectives of Settlors .. . 
Are They Served by the Plan? 


Judging from the case law, from the 
literature of the topic and from the 
experience of draftsmen of gift in- 
struments, one may venture the as- 
sertion that the following are some 
of the principal objectives of those 
who give property in trust for char- 
ity or to a charitable organization: 

(1) The forwarding of a particu- 
lar charitable purpose or purposes 
selected by the donor as of especial 
interest to him, as where aid is to be 
given to a named college or to a de- 
scribed church; 
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George Gleason Bogert has been Pro- 
fessor of Law at Hastings College of 
Law since 1949. A former dean of the 
Cornell Law School and Professor of 
Law Emeritus of the University of Chi- 


cago, he drafted several uniform acts for 
the Conference of Commissioners on 
Uniform State Laws, including the Uni- 
form Trusts Act and the Uniform 
Common Trust Fund Act. He is the 
author of a treatise on the law of 
trusts, 





(2) The advancement of one or 
more particular types of charity, 
without the naming of any institu- 
tion or organization, as where the 
gift is to help poor students secure 
an education or assist in medical re- 
search; 

(3) The selection of an honest 
and efficient trustee or other agency 
to bring about the intended results; 

(4) Provision for a continuous 
flow of effective administration, 
through provision for persons who 
will have a long tenure of office and 
will be succeeded by persons select- 
ed by the donor or under his direc- 
tion; 

(5) Reduction of the expenses of 
administration to the minimum; 

(6) Securing appropriate adjust- 
ments in property dispositions if ob- 
stacles or obstructions prevent or 
frustrate the administration of the 
gift as intended; 

(7) Insuring that the status of the 
fund given and its administration 
may be known to those who would 
have a sentimental or legal interest 
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in the enforcement of the gift from 
time to time, at short intervals; 

(8) The setting up or procuring 
of adequate enforcement machin- 
ery in case the charitable purpose 
is neglected or abused; 

(9) The avoidance or reduction 
to a minimum of death, gift and in- 
come taxes with regard to the do- 
nor’$’ property or its income; 

(10) The use of the charitable gift 
as a memorial to the donor or his 
relative or family. 

(11) Not infrequently, a_ self- 
made man of considerable property 
forms an intent to create a new, in- 
dependent charitable institution on 
realty owned by him and under de- 
tailed plans as to methods of opera- 
tion. For example, he may desire to 
establish a school for orphans in his 
home and to lay down with great 
minuteness rules of admission and 
for the government of the home. 
While the preparation of such plans 
forms an interesting occupation for 
the benevolent donor during his de- 
clining years, the institutions often 
fail for inadequacy of endowment,'® 
impracticality of the prescribed reg- 
ulations,!? changes in the neighbor- 
hood,!8 lack of demand for admis- 
sion,!® and other reasons. 

It is believed that the typical com- 
munity trust outlined above guaran- 
tees to the donor a very high degree 
of achievement of his normal ends, 
as shown by the argument outlined 
below: 

(1) and (2) The donor has com- 
plete discretion as to shaping his 
trust as to purposes and methods. 
He can take a charitable object or 
objects as his goal, and prescribe 
with complete freedom his desired 
method of reaching the desired ends, 
either by spending principal or in- 
come or both. It is true that if he 
wants his trustee to dispense charit- 
able aid directly to needy persons, 
the community trust will not ordi- 
narily be usable. 

(3) By hypothesis, the trustee of 
the community trust is an incorpo- 
rated and approved bank or trust 
company, operating under state or 
national supervision, and therefore 
in an excellent position to give the 
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desired type of service; and the dis 
tribution committee is, as_ stated, 
composed of citizens selected for 
their high qualifications and charit- 
able interests who are much more 
apt to be capable administrators 
than the average friend or relative 
of the donor; 

(4) Continuity of 
personnel and policies is guaranteed 


management 


to a very high degree by the com- 
munity trust, in that the corporate 
trustee is of indefinite life and the 
distribution committee is kept filled 
with like-minded persons by replace- 
ment machinery very nearly auto- 
matic in its working, thus saving any 
delay and expense involved in a 
court application for the appoint 
ment of substitute trustees; 

(5) As previously stated, the com- 
munity trust corporate trustee re- 
normal 
the distribution 
serves gratuitously, so that cost of 


ceives trust compensation 


and committee 
administration is kept to the mini- 
mum. If there is a paid executive 
director of the fund, as in the case 
of large city community trusts, the 
costs may be slightly increased. 

(6) One of the principal argu 
ments in favor of the community 
trust is its flexibility. The normal 
charitable trust can be remodelled 
or made over only by court appli- 
cation, consideration by a master or 
referee, and submission of a substi- 
tute scheme, all of which cost mon- 
ey and time. If the charity is deemed 
to have a narrow purpose, even this 
application of cy pres will be shut 
out, and a failure of the trust will 
cause a gift to the settlor or his suc- 
cessors by way of resulting trust. And 
the usual cy pres application re- 
quires proof of something close to 
physical impossibility. Whereas in 
the case of the community trust, un- 
der the almost universally prevail- 
ing clause, cy pres by self-help of 
the administering committee can be 
applied in case the gift becomes use- 
less or impractical. 

(7) Public information as to the 
status of a charitable gift is procured 
to a very high degree by the terms 
of the usual community trust. An au- 
dit annually by a certified public ac- 


countant, given full publicity, is an 


adequate guaranty of information to 
the interested public. Such an audit 
would undoubtedly be accepted by 
a court as a substitute for a court ac- 
counting and would thus save the 
expense of such a proceeding which 
in many states would be necessarily 
involved in the usual charitable 
trust. 

(8) The enforcement of the com- 
munity trust is guaranteed by the 
dual control of trustee and commit- 
tee and by the publicity afforded by 
the audit. The Attorney General re- 
mains as an enforcement officer fo 
the state if the unheard of contin- 
gency should happen and the funds 
should be dissipated or allowed to 
lie idle. 

(9) There is nothing to choose 
between the community trust and 
other charitable trusts or donations 
as tax 
cerned. The usual exemptions as to 


as far liabilities are con- 
charitable trusts apply to communi- 
ty trusts because they are entirely de- 
voted to charitable uses, and, in ad- 
dition, to make the matter doubly 
clear, they are in many statutes ex- 
pressly and separately mentioned as 
having total or partial freedom from 
tax liability, on the same basis as 
the usual orthodox charitable trust. 

(10) As previously urged, there is 
just as great an opportunity for the 
establishment of a memorial to the 
donor or family in the case of the 
community trust, as in the case of 
an ordinary charitable trust or gift, 
and due to the high character of 
the administrators of the community 
trust, and the guaranteed publicity 
with regard to its operation, the like- 
lihood of the observance of his me 
morial plan is great. 

(11) The community trust is not 
at all adapted to the founding and 
operation of a new charitable insti 
tution to be framed and run under 
the individualistic notions of the do 
nor himself. Such a plan requires a 
group of trustees devoted wholly to 

16. Fletcher v. Safe Deposit & Trust Co 


193 Md. 400 (home for aged). 
17. Hamilton v. John C. Mercer Home, 228 


Pa. 410 (home for disabled clergymen; wives 


not to be admitted). 
18. Gearhart v. Richardson, 109 Oh. St. 418 


19. Union Methodist Episcopal Church v. 


Equitable Trust Co., 83 A. 2d 111 (Del.). 
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he accomplishment of that single 
lan, and not a trustee and commit- 
tee interested in various established 
ommunity organizations of a char- 
itable nature. Lawyers are well ad- 
vised to discourage donors from set- 
ting up new and narrowly limited 
institutions. ‘The community trust 
offers an opportunity to counsel to 
suggest an alternative plan which 
may enable them to prevent the cre- 
ation of an unwise charitable enter- 
prise. 

If the above stated arguments re- 
garding the desirability of the com- 
munity trust are accepted as sound, 


it may be asked, What can members 


of the Bar do to advance the inter- 


ests of these trusts? 


First, it should be observed that 
lawyers, in those cities and counties 
where these trusts have been estab 
lished, already have done very valu- 
able service in the drafting of the 
necessary legal instruments and 
plans, in securing publicity for the 
trusts among persons of means apt 
to make charitable gifts, in advising 
clients who are drawing wills and 
deeds of gift, and in serving om dis- 
tribution committees of these trusts. 

There are approximately sixty-five 
cities of a population of 100,000 o1 
more where no community trust has 


been created. A public service would 
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be done by members of the Bar in 
these communities if they agitated 
lor consideration of the utility of 
setting up such trusts. 

\n occasional lawyer achieves 
such great financial success that he 
himself has property to give to char- 
ity, and nearly all lawyers are, from 
time to time, asked by clients for ad 
vice on the disposition of estates, in- 
cluding in numerous cases, the mak- 
ing of one or more gifts for the bene 
fit of the public. Here are abundant 
opportunities for the spreading of 
information about the community 
trust, its machinery and its valuable 


attributes. 


American Bar Association Group Life Insurance Plan 


" It seems a long time since Bob 
Storey wrote his letter of June 15, 
1953, as President of the American 
Max- 
well, Sylvester C. Smith, Jr., and me, 


Bar Association, to David F. 


telling us that the Board of Gover- 
nors had authorized his appointment 
of this Special Committee “‘to make 
inquiry into group life insurance for 
the benefit of the American Bar 
Foundation”. 

Our efforts in the early days were 
not greatly 


encouraged by our 


friends in either the insurance or 
the legal world of thought. The ob- 
jective which we conceived for our 
members was novel and startling to 
the old line of group life insurance 
thinkers. Eventually, a pioneering 
the New York Life Insur- 
ance Company joined us in our ex- 


team ol 


pedition to explore the tangled 
jungle of thinking which was ap- 
parently retarding the development 
and growth of our new idea. Our 
joint efforts overcame all obstacles. 
Any definitive objective accom- 
plished by lawyers within two years 
isa modern miracle. On June 1, 1955, 
the New York Life Insurance Com- 
pany announced that the Group 


Life Insurance Plan for the mem- 


vers of the American Bar Associa- 
ion was declared effective. 
The story which Harold Gal- 


agher wrote of the details and pur- 


poses of the plan appeared in the 
April issue of the JourNAL for this 
pages 327-328. This 


year, was fol- 


lowed by the mail solicitation of 


the individual eligible members 
throughout the United States and 
territories by a team of the staff ol 
the Association who are a grand 


group to work with. The Junior 
Bar Conference willingly took their 
place in the field, and effective co- 
operation was obtained in most of 
the states from the local and state 
bar associations. All these informed 
organizations continue to be avail- 
able to those desiring to enroll be- 
fore the next deadline. Direct ap- 
plication may be made to Lucius §S. 
Smith III, Bar 
1155 East Sixtieth Street, Chicago 
37, Illinois. 


American Center, 


Our goal was attained. All the 
eligible members returning the en- 
rollment cards are covered. Each has 
received, or will receive, a certificate 
of membership under the Master 
Contract for the Group Life Insur- 
Plan 


Bar Association Endowment and the 


ance between the American 
New York Life Insurance Company 
as soon as manpower and the mails 
can deliver them. This is just the 
beginning of this act of service of 
the American Bar Association to its 
members ard all lawyers who should 
The 
plan will not be limited to the for- 


be members. benefits of the 


10,000 


opportunity will be afforded to other 


tunate first to enroll. This 
applicants as soon as the audit is 
completed of all enrollment cards 
received prior to the deadline and 
the percentages of each age and state 
of residence have been ascertained. 
Due notice of the deadline for the 
extension will be given, no doubt 
before this issue of the JOURNAL is 
off the press. The permanency of the 
present premium rates under the 
plan for future enrolling members 
will best be secured when every state 
and territory shall complete its quo- 
ta of 50 per cent of the eligibles. 

The first state to achieve its quota 
was North Dakota and the first ter- 
ritory was the Virgin Islands. All 
other states and territories not yet 
protected by the enrollment of 50 
per cent of the eligibles must follow 
their leaders quickly. 

The Committee is deeply grate- 
ful to all who helped so wonderfully 
to put the plan over within the 
deadine, and we regret that space 
prevents listing each by name. We 
now call for additional volunteers 
to help enroll the remainder of our 
eligible members, so that all may be 
safely within the Group when we 
meet in August at Philadelphia. 

Wo. CLARKE Mason, Chairman 

Special Committee on 

Group Life Insurance 
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German Criminal Procedure: 


The Position of the Defendant in Court 


by Hermine Herta Meyer - of the District of Columbia Bar 


® In the December, 1954, issue of the Journal, we published an article on Amer- 
ican courts in Occupied Germany. Worth B. McCauley wrote of the difficulties 
of operating American criminal courts in a country long accustomed to 
a different system of justice. Miss Meyer writes to correct four “impressions” 
which she feels were left by the earlier article—impressions that seem to be com- 
mon among Americans. Her article is an excellent short summary of the European 


system of criminal law administration. 





" In the December, 1954, issue of 
the AMERICAN BaR_ ASSOCIATION 
Journat there was an article entitled 
“American Courts in Germany” by 
Worth B. McCauley. In this article 
the author made statements concern- 
ing German criminal procedure! 
which left the reader substantially 
with the following impressions: Un- 
der the German system 

(1) There is a pre-supposition of 
guilt and the accused has to prove 
his innocence; 

(2) An accused is compelled to 
testify; 

(3) There is no right against self- 
incrimination; 

(4) An accused can be convicted 
upon hearsay. 

Every one of these assertions is 
wrong. Unfortunately they have 
been repeated so frequently that 
they have become a kind of creed 
among Americans who, ever so of- 
ten, blame surprised visitors from 
the European continent for deficien- 
cies in their legal systems which do 
not exist. As a matter of fact, this 
has become a source of irritation to 
“Continentals” who cannot under- 
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stand why Americans persist in er- 
rors which so easily could be cleared 
up. I shall try to clarify the points 
set forth above with respect to the 
German law now in effect. 
German criminal procedure, like 
that of most other continental coun- 
tries, was influenced by the liberal 
ideas of the French Revolution 
which brought about a complete 
change in the criminal proceedings 
of the European continent. The out- 
standing features were the protec- 
tion of the accused, the independ- 
ence of the administration of jus- 
tice and the participation of laymen 
in criminal proceedings. Procedural 
codes following those ideas were 


adopted, for instance, in Bavaria in 
1848, in Prussia in 1849, in Saxony 
in 18682. After Bismarck’s re-unifi- 
cation of certain German states in- 
to the German Reich of 1871, those 
features were taken into the 
new federal legislation. Organiza- 
tion and jurisdiction of the courts 


over 


was regulated by the Gerichtsverfas- 
sungsgesetz (Judicature Act) of Jan- 
uary 21, 1877, and criminal proce- 
dure by the Strafprozessordnung 
(Code of Criminal Procedure 
(CCrP)) of February 1, 1879. Both 
statutes were amended in 1924. 
Their fundamental ideas were sus- 
pended during the Hitler regime 
(1933-1945) which did not believe 
in the dignity of the human individ- 
ual and the protection of his liber- 
ties. After Germany’s defeat in 1945, 
the old laws were restored, and on 
September 12, 1950, a unified ver- 
sion was re-enacted for the western 
part of Germany, preserving the 
original principles of enlightened 
liberalism. 





1. On page 1043: “One must visit a German 
courtroom to understand how different their 
procedure is from ours. The state’s attorney 
sits at the bench with the three judges while 
the defense attorney has little participation 
except to take notes of the proceedings for 
possible appeal. All questioning is done by the 
judges who have before them the police dos- 
sier of investigation and interrogation. This in 
itself is a pre-determination of guilt by a 
police magistrate. There is no right against 
self-incrimination and hearsay evidence is ad- 
missible. It is much easier to convict in a 
German court than an American because of 
the difference in procedure and theory which 
boil down to a pre-supposition of guilt rather 
than innocence.” 

On pages 1102-1103: “I firmly believe that 


our administration of justice and the prosecu- 
tion of these cases under American procedure 
will leave an impact of American freedom that 
can not be easily erased. The German attor- 
neys who have practiced before our courts 
will never again be satisfied to take a mute 
role beneath the podium and see the German 
Staatsanwalt (state’s attorney) sitting with 
the judges. Nor will these 600,000 people who 
have been given the safeguards for the protec- 
tion of their rights under American procedure 
soon forget that they were not compelled to 
testify, that they were not convicted upon 
hearsay evidence, that they were convicted 
beyond a reasonable doubt and that they were 
presumed to be innocent until they were 
proved guilty.” 

2. See Gerland, Der peutscue STRAFPROZESS 
(1927) page 25. 
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I, 
There Is No Presumption 
of Guilt 


In German law, as in most mod- 
ern laws of criminal procedure, 
there is no presumption of guilt of 
the accused and the unwritten prin- 
ciple of in dubio pro reo prevails. 
In dubio pro reo means that if there 
is any doubt as to a material fact, 
such doubt must be resolved in fa- 
vor of the accused. If the trial court 
disregards this principle or imposes 
the burden of proof on the accused, 
it commits reversible error.® 

Improper imposition of the bur- 
den of proof may occur in a case 
where the trial court without ade- 
quate proof imputes to the accused 
mental attitudes which are necessary 
components of his “guilt’’.* Conti- 
nental laws have an elaborate doc- 
trine of guilt (culpa) which is un- 
known in the Anglo-American sys- 
tem. In each criminal case the courts 
must examine whether the offend- 
er by his acts has fulfilled the “ob- 
jective” and the “subjective” re- 
quirements of the statute alleged to 
have been violated. The “objective” 
elements of a crime are the wrongful 
acts committed by the perpetrator, 
the “subjective” elements form his 
“guilt”, namely his personal respon- 
Guilt” 
includes (1) a person’s mental capa- 


“ 


sibility for his unlawful acts. 


city to act with a prescribed mini- 
mum degree of mental and moral 
maturity,> and (2) a_ person's 
awareness and understanding of the 
external elements of the crime.® 
Where this is partly or fully lacking, 
there is no full responsibility or no 


responsibility at all. Both the 


‘ob- 


jective” and “subjective” elements 
must be proved. The prosecution, 
unlike its American counterpart, is 
not aided by a rule that the de- 
fendant is presumed to have in- 
ended the probable consequences 
f his acts. It may interest American 
awyers to know that their German 
colleagues have criticized this Amer- 
can rule of law on the ground that 
vith respect to the “subjective facts”, 
iz., guilt, the burden of proof is 


shifted to the accused. The Germans 


conclude therefrom that under 


American law the prosecution has to 
prove only the external facts of a 
crime, while the burden is on the 
accused to overcome the presump- 
tion by disproving his guilt, 7.e., by 
proving himself innocent with re- 
spect to his responsibility for his 
acts.7 

We know that this presumption of 
having intended the probable con- 
sequences of one’s acts is not quite 
so general as it sounds.’ It is amus- 
ing, however, that the Germans, evi- 
dently tired of constant pronounce- 
ments from America that continent- 
al criminal laws adhere to a “pre- 
sumption of guilt”, now turn the 
table and tell us that we follow the 
“presumption of innocence” doc- 
trine only to the extent that is con- 
venient for the prosecution. 

This example may show the fal- 
lacy of comparing isolated points of 
two completely different systems. 

One fundamental difference be- 
tween the two systems is the position 
of the judges. In our system, the 
judge usually does not enter into the 
picture until after indictment, and 
then he sits as an aloof arbiter leav- 
ing the arena most of the time to a 
duel between the prosecution and 
the defense, with the defendant's 
fate depending so precariously on 
the skill of his attorney. While the 
defense may be aided by the extreme 
technicality of our rules of admissi- 
bility of evidence, it is well recog- 
nized that its position is not equal 
to that of the prosecution with its 
vast government resources main- 
tained by the taxpayer, while no tax 
money is available as of right now 
for the taxpayer® should he, how- 
ever innocently, become involved in 
a criminal investigation. True, the 
prosecutor is supposed to find all of 
the facts, both unfavorable and fa- 


3. OLG (Oberlandesgericht) Hamm in Neve 
JURISTISCHE WocHENSCHRIFT (1951) page 286; cf. 
R.St. (decision of the Reichsgericht in crimi- 
nal matters) 70,3; BGH (decision of the Bund- 
esgerichtshof) 2(1952) 194, 209. 

4. See BGH 2(1952) 194, 209 

5. This covers insanity and all degrees of 
mental comprehension. 

6. For instance, a person obtained money or 
property under false pretenses thinking it was 
due or belonged to him; the prosecution must 
prove he knew it belonged to someone else; 
or where the law attaches special criminal 


sanctions to the fact that a (forged) document 
is a “public” document as opposed to a “pri- 
vate” document, the prosecution must show 
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vorable to the accused. But pres- 
sures to obtain convictions are great. 
and where there is a possibility of 
connecting the defendant with the 
crime, the prosecution is not likely 
to go out of its way to establish the 
correctness of the defendant's asser- 
tion that he was somewhere else at 
the time the crime was committed. 
The defendant often does not have 
the money to pay for such an inves- 
tigation himself. Much has already 
been written about the need for a 
public defender who would have 
some of the Government’s resources 
available for the defense. 

On the the 


prosecution is supposed to be “im- 


Continent as well 
partial” in its investigative efforts. 
Evidently there not too much reli- 
ance was placed on such “impartial- 
ity”. Independent judges participate 
in the investigation at an early stage. 
An “investigating judge” can never 
participate in the trial of the same 
case. It is the duty of the courts to 
ascertain the truth.!® 

In Germany the preliminary in- 
vestigation is in the hands of the 
public prosecutor and the police. Al- 
ready at that stage a judge may in- 
tervene because only a judge is au- 
take measures, 
such as ordering a post mortem, in- 
terrogating witnesses under oath, or 


thorized to certain 


applying compulsive measures to the 
The 


the judge to secure evidence on his 


accused. accused may request 


behalf, and the judge must comply 
if there is danger that such evidence 
might be lost or where such evidence 
might tend to absolve the accused, 
such as checking an alibi or arrang- 
ing for confrontation with informer 
or identifying witnesses. If the de- 
sired evidence is in another district, 
the judge can request a judge of that 
district to assist in securing it.!! The 


that the defendant knew that it was a public 
document or else there must be an acquittal. 

7. Kleinknecht-Miiller-Reitberger, Kommen- 
TAR ZUR STRAFPROZESSORDNUNG UND ZUM GERICHTS- 
VERFASSUNGSGESETZ (3d ed. 1954) note before 
Section 226(3). 

8. See 1 WxarTon on Evipence In CRIMINAL 
Cases § 80 

9. Exceptions are sometimes granted, as a 
grace, not as a right, for instance where a de- 
fendant is permitted to proceed in forma pau- 
peris, or where the grand jury orders witnesses 
for the defense brought before it. But these 
are exceptions, not the rule 

10. Sections 155 II, 244 II C.Cr.P 

11. Section 166 C.Cr.P 
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German Criminal Procedure 


prosecutor ends the preliminary in- 
vestigation either by discontinuing it 
or by applying for a judicial inves- 
tigation, i.e., an investigation con- 
ducted by an independent judge, or 
by filing a writ of accusation with 
the court having jurisdiction.!* The 
accused may always demand a judi- 
cial investigation. His right to coun- 
sel exists from the beginning of the 
judicial investigation. 

In all cases involving major crimes 
there is a judicial investigation by 
operation of law, in other cases there 
is a judicial investigation upon re- 
quest by the accused or the prosecu- 
tion.'® Such a judicial investigation 
is comprehensive and extends to the 
interrogation of witnesses, inspec- 
tion of places and objects (Augen- 
schein), experts ap- 
pointed by the court or subpoenaed 


testimony of 


by the defense, and all acts neces- 
sary for the securing of the evidence 
After 
the investigation, the case is referred 


on both sides.14 the close of 
to the court having jurisdiction for 
a decision as to whether sufficient 
evidence has been found to warrant 
a trial or whether the proceedings 
should be discontinued. Even at 
this stage of the proceedings the 
court must ask the accused whether 
he wants the court to secure addi 
tional evidence before the trial and, 
in case there was no judicial investi- 
gation, inform him of his right to 
demand it.'® The court of its own 
motion may order a judicial inves- 
tigation or a supplemental judicial 
investigation, as the case may be.'? 
It may order the opening of the trial 
if, as a result of the preliminary and 
the investigating proceedings, it ap- 
pears that there is substantial evi- 
the accused 


act.!§ 


dence to indicate that 


has committed a criminal 


viction may be expected with prob- 


means that alter trial a con 


ability. There must be sufficient evi 
dence to support the objective and 
the subjective facts... ."' 

Unless the facts ave simple, the 
case then will go to public trial only 
if the elaborate preliminary proceed- 
that it 
proved that the accused in all prob- 


ings have shown can be 


ability committed the criminal act, 
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that there were no facts justifying 
or excusing his act or exempting him 
from punishment (for instance theft 
between spouses and close family 
members), and that he was crim- 
inally responsible, so that in all like- 
lihood there will be a conviction. 


In addition, the Germans give each 
defendant a chance of a second trial 
on appeal, because the Court of Ap- 
peals will review the case with re- 
spect to law and facts. It will hear 
witnesses and permit the introduc- 
tion of evidence. The record of the 
first trial not be read 
prosecution and defense 
(Section 324 CCrP). 

All this must be taken into con- 


may unless 


consent. 


sideration before a general state- 
ment can be made that it is “easier” 
to convict in a German court than 
in an American court. Cases with 
complicated facts, where there is not 
sufficient evidence to convict or 
where an innocent person became 
involved, are usually weeded out in 
the course of the judicial investiga- 
tion, and the accused will not be 
exposed to public trial unless there 
is ample evidence to support the 
charges. Even at this point, the bur- 
den of proof still remains with the 
prosecution.?° In order to prevent, 
as far as humanly possible, any “pre- 
judgment” by the investigation, the 
Criminal (Sec- 
tion 23) provides that judges who 
participated in the investigation can- 
not be trial judges, and that the trial 


Code of Procedure 


court is not bound by the opinion 
of the court which ordered the open- 
ing of the trial (Section 264 IT). 

In our law there is nothing com- 
parable to judicial investigation on 
the Continent. There only minor 
criminal offenses where the facts are 
simple will go to trial with an in- 
vestigation by police and prosecu- 
tion only. But even then, as was 
shown, the defendant may appeal to 
the courts for certain investigative 
actions. Nowhere in the United 
States do we give an accused a right 
to avail himself of the great inves- 
tigative possibilities of the govern- 
ment. The evidence is not reviewed 
by independent judges before indict- 


ment. Review by the Commissioner 
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in federal cases does not accomplish 
the same purpose, because all the 
prosecution has to show is that a 
crime has been committed and that 
the defendant was probably the per 
son who committed it. Proceedings 
before the grand jury give very lit- 
tle protection to a defendant be 
cause the grand jury usually hears 
only the state’s evidence. While it is 
true 
may 


that an intelligent grand jury 
ask pertinent questions that 
may disclose the existence of a com- 
plete defense, it is equally true that 
a skilled prosecutor determined to 
get an indictment is capable of get- 
ting it from any grand jury. How 
much protection an accused is going 
to get depends on the integrity of the 
prosecutor. The first opportunity a 
defendant has to present his evidence 
to an independent judge is at the 
trial. Arraignment in open court 
consists merely of reading to the de- 
fendant the indictment, informing 
him of the charges and entering his 
plea of guilty, not guilty or nolo con- 
tendere (FRCrP 10, 11). Conviction 
on a guilty plea is in effect nothing 
but conviction on a_ confession 
alone. As a precaution, Rule 11 pro- 
vides that the court shall not accept 
a plea of guilty without first deter- 
mining that the plea is made vol- 
untarily with understanding of the 
nature of the charge, but once a 
defendant has entered a plea of guil- 
ty, it goes even further than a con- 
(Continued on page 666) 


12. Section 170 C.Cr.P. 

13. Section 178 C.Cr.P. 

14. Sections 10 et seq. C.Cr.P 

15. Sections 198, 199 C.Cr.P. 

16. Section 201 C.Cr.P. 

17. Section 202 C.Cr.P. 

18. Section 203 C.Cr.P. 

19. Kleinknecht-Miiller-Reitberger, op. cit 
Section 203(2). 

20. An excellent example therefor is the 
Vitianu case in Switzerland, which has bas- 
ically the same system varying only as to de- 
tails. There the Federal Tribunal reversed 
part of the conviction finding that, at the trial 
the prosecution had not proved certain facts 
sufficiently to warrant conviction on such 
grounds. See Meyer in 23 Grorce WasHINGTON 
L.Rev. 308, note 86 (1955). 
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Dickens and His Lawyers: 





A Literary Mystery That Remains Unsolved 


by Franklin E. Vaughan - of the Arizona Bar (Tucson) 


" Among the famous cases of Anglo-American law—cases such as Shelley’s, Raf- 


fles v. Wichelhaus, Hadley v. Baxendale, Marbury v. Madison, Brown v. Kent— 


there are two that are more familiar to most of us (even of the legal profession) that 


were tried only on the pages of fiction. Bardell v. Pickwick and Jarndyce v. Jarn- 


dyce are as true-to-life as the case you tried this morning in the county court. Mr. 


Vaughan takes up the interesting question how Dickens, whose contact with the 


law was of brief duration, acquired the knowledge of the courts and lawyers of his 


day that is so apparent on the pages of Bleak House or the Pickwick Papers. 





* The publication of Edgar John- 
son’s Charles Dickens—His Tragedy 
and Triumph has once more revived 
the long-standing interest of English- 
speaking people in the man whom 
many still consider the greatest of 
the English novelists. Seldom does 
one meet with such a fascinating bi- 
ography or one in which so many in- 
timate details of the subject’s per- 
sonal life are revealed. 

Many of Dickens’ 
students have for years been curious 


most careful 
to know when and how he acquired 
that accurate knowledge of the de 
tails of English legal proceedings 
which is so evident in many of his 
novels. One ignorant of the story of 
his life and education would natu- 
rally conclude that he had spent 
many years either as a law student 


r in some pursuit which brought 
1im in close contact with law courts. 

It is therefore astonishing and al- 
most unbelievable to learn, from Mr. 
johnson, that, at most, Dickens had 
1ot more than five years in any sit- 
iation directly involving opportuni- 
ies to see the workings of the courts 


and that those years were from the 
time he was fifteen years of age until 
he became twenty. 

Dickens concluded his two years of 
attendance March, 
1827, at the age of fifteen, and short- 


school about 
ly thereafter spent a part of the next 
seven weeks with Charles Molloy, a 
solicitor with offices at 6 Symonds 
Inn, Chancery Lane. In May, 1827, 
he went to work as an office boy for 
Ellis and Blackmore, attorneys at 5 
Holborn Court, Gray’s Inn. It is 
thought Mr. Ellis may have suggest- 
ed Mr. Perker, Mr. Pickwick’s fa- 
mous snuff-taking attorney. While in 
this law office Dickens took up short- 
hand and eventually was known as 
one of the most accurate and profi- 
cient of such writers in England. 

In 1828, Dickens became a report- 
er in what was then known as Doc- 
tors’ Commons, a combination of un- 
usual courts occupying space in St. 
Paul’s Yard and which has long since 
disappeared. The Commons consist- 
ed of the Admiralty Office, handling 
shipping cases, the Prerogative Of- 


fice, where wills were registered and 


filed, the Prerogative Court, which 
dealt with testamentary matters (lat- 
er the Probate Court) , the Court of 
Arches, which was the provincial 
court of the Archbishop of Canter- 
bury and the Consistory Court of the 
Bishop of London. Mr. Johnson says: 
“None of them raised in any way his 
estimate of the law.” 

His experience in the Doctors’ 
Commons did at least result in two 
references to it in his later writings. 
Sketches by Boz, Chapter VIII, en- 
titled ‘““‘Doctors’ Commons”, contains 
a sketch of the Arches Court, where 
he states the counsel wore red gowns 
and the proctors had fur collars. On 
the day he describes there was a par- 
ticularly interesting “brawling” case 
on trial, which was a prosecution for 
the violation of an ancient statute 
providing for the excommunication 
of any person found guilty of “brawl- 
ing’ or “smiting” in any church or 
vestry adjacent thereto. In the trial 
of Bumple v. Sludbury the defendant 
was found guilty, sentenced to ex- 
communication for a fortnight and 
to pay the Defendant re- 
marked he never went to church any- 
way and would much prefer to be ex- 
communicated for life and to be ex- 


costs. 


cused from the costs. 

A much more protracted reference 
to Doctors’ Commons is, of course, to 
be found in his semi-autobiographi- 
cal novel, David Copperfield. His 
thousands of devoted admirers are 
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all familiar with the description of 
David’s indecision, as a young man, 
in his twenties, as to what field of 
work he should enter, his many con- 
ferences with his aunt, Betsey Trot- 
wood, on the subject and the result- 
ing connection with the London firm 
of Spenlow and Jorkins, practition- 
ers in the Doctors’ Commons, for 
which his aunt, in his behalf, paid a 
premium of one thousand pounds. 

David Copperfield contains many 
descriptions of what went on in Doc- 
tors’ Commons and of David's futile 
efforts to get back at least a portion 
of the one thousand pounds when 
his aunt became hard pressed for 
money—futile because Mr. Spenlow 
repeatedly said he would have been 
happy to have returned it but, un- 
fortunately, he had a partner, Mr. 
Jorkins (whom David practically 
never saw), who was obdurate and 
would never consent. Apparently 
about all David got for the thousand 
pounds was the opportunity to meet, 
to fall in love with, and, eventually, 
after Mr. Spenlow’s death, to marry 
Spenlow’s bewitching little daugh- 
ter, Dora. 

As Dickens continued his work as 
a reporter in the Doctors’ Commons 
for about four years, it is easy to see 
where he obtained his material for 
these references to those courts. It 
is far more difficult to learn, even 
from Mr. Johnson’s most compre- 
hensive book, where Dickens got all 
the detailed knowledge of the prac- 
tice of English lawyers in the other 
courts. These courts consisted at that 
time of courts of law, courts of chan- 
cery and criminal courts. As to the 
practice in each of these he displays, 
in various books, the most accurate 
and intimate Such 
knowledge, obviously, could not 
have been obtained in the short pe- 
riod during which, as a lad of fifteen 
or sixteen, he served as a law clerk. 
It is true that for some years after he 
ceased to work in the Doctors’ Com- 
mons, he reported the debates in 
Parliament for various publications 


knowledge. 


but this would scarcely broaden his 
knowledge of court proceedings. We 
can only infer that he, must have 
spent a large portion of such leisure 
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time as he had as a spectator in the 
courts. 

As to courts of law, of course ev- 
eryone thinks at once of the celebrat- 
ed breach of promise trial in the 
case of Bardell v. Pickwick, Chapter 
XXXIV of Pickwick Papers. Many 
will remember when ambitious ama- 
teur actors delighted to put on a per- 
formance known as “Trial by Jury 
and Without,” consisting of the Bar- 
dell v. Pickwick case and the trial 
scene before Portia in the Merchant 
of Venice. 

Careful students of Bardell v. Pick- 
wick, even those not trained in the 
law, will be struck at once by the dif- 
ferences between the practice in a 
jury trial in England at that time 
and that which obtains in the United 
States. 

Thus, in Bardell v. Pickwick, we 
have Mr. Perker, Mr. Pickwick’s at- 
torney and adviser, while his repre- 
sentatives in the trial were the emi- 
nent barrister, Serjeant Snubbins 
and his assistant, Mr. Phunkey, ad- 
dressed by the judge as Mr. Monkey. 


Bardell v. Pickwick .. . 
Simplicity of Procedure 


Consider the simplicity and beauty 
of getting a jury in the Bardell case. 
Twelve special jurymen had been 
summoned for the trial—no more. 
“Silence!” was proclaimed by the 
ushers several times in the court, aft- 
er which, as Dickens narrates: 


This being done, a gentleman in 
black, who sat below the judge, pro- 
ceeded to call over the names of the 
jury; and after a great deal of bawling 
it was discovered that only ten special 
jurymen were present. Upon this Mr. 
Serjeant Buzfuz [representing the 
plaintiff, Mrs. Bardell] prayed a tales; 
the gentleman in black then proceeded 
to press into the special jury, two of 
the common jurymen; a green-grocer 
and a chemist were caught directly. 


“ 


The term “tales” has quite disap- 
peared from American legal termi- 
nology. It is defined as—“A number 
of jurors added to a deficient panel 
to supply the deficiency”. Apparently 
the two selected had already been 
summoned as “common jurymen”, 
to serve when called in any case, al- 
though Dickens may have meant 











that they were simply casual onlook 


ers. 

The gentleman in black then pro 
ceeds, “Answer to your names, gen- 
tlemen, that you may be sworn”, and 
follows with, “Take the book, gentle 
men. You shall and truly 


try... 


well 


After the swearing in of the jury 
comes the brief opening speech of 
three minutes by Mr. Skimpin, the 
assistant to Serjeant Buzfuz, counsel 
for the plaintiff, which is followed 
by the chef d’oeuvre of the entire 
Chapter XXXIV of The Pickwick 
Papers—Serjeant Buzfuz’s address to 
the jury before putting in the evi- 
dence. This is undoubtedly one of 
the cleverest bits of writing that 
Charles Dickens ever produced and 
if there are still lovers of English 
novels and English humor who have 
not read it, they should lose no time 
in so doing. The point to be made is 
that no one who had not most in- 
tently listened to countless such ad- 
dresses to juries could possibly have 
written it. We do not find in Mr. 
Johnson’s book, however, any refer- 
ence to Charles Dickens having spent 
any time in listening to jury trials. 

When we consider that Dickens 
was only about twenty-five years of 
age when this was written, our 
amazement grows at the knowledge 
displayed and the power of descrip- 
tion exhibited. Dickens himself evi- 
dently realized the general appeal of 
the trial scene, since he included it 
in almost all of the hundreds of 
readings which he gave from his 
works in later life. 

The trial judge addressed the jury; 

Mr. Justice Starleigh summed up in 
the old established and most approved 
form. He read as much of his notes to 
the jury as he could decipher on so 
short a notice and made running com 
ments on the evidence as he went 
along. If Mrs. Bardell were right, it 
was perfectly clear that Mr. Pickwick 
was wrong, and if they thought the ev 
idence of Mrs. Cluppins worthy of cre 
dence, they would believe it, and, if 
they didn’t, why they wouldn't. If they 
were satisfied that a breach of promise 
of marriage had been committed, they 
would find for the plaintiff with such 
damages as they thought proper; and 
if, on the other hand, it appeared to 
them that no promise of marriage had 
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ever been given, they would find for 
the defendant with no damages at all. 
The jury then retired to their private 
room to talk the matter over, and the 
judge retired to his private room, to re- 
fresh himself with a mutton chop and 
a glass of sherry. 

An anxious quarter of an hour 
elapsed; the jury came back; the judge 
was fetched in. Mr. Pickwick put on 
his spectacles, and gazed at the fore- 
man with an agitated countenance 
and a quickly beating heart. 

“Gentlemen,” said the individual in 
black, “are you all agreed upon your 
verdict?” 

“We are,” replied the foreman. 

“Do you find for the plaintiff, gentle- 
men, or for the. defendant?” 

“For the plaintiff.” 

“With what damages, gentlemen?” 

“Seven hundred and fifty pounds.” 
Pickwick Papers contains at least 

one other reference to a court of 
quite a different nature. In Chapter 


XLIII it is said: 


In a lofty room, ill-lighted and 
worse ventilated, situate in Portugal 
Street, Lincoln’s Inn fields, there sit 
nearly the whole year round, one, two 
three, or four gentlemen in wigs, as 
the case may be, with little writing 
desks before them, constructed after 
the fashion of those used by the judges 
of the land, barring the French polish. 
There is a box of barristers on their 
right hand; there is an inclosure of in- 


solvent debtors on their left; and there 
is an inclined plane of most especially 
dirty faces in their front. These gen- 
tlemen are the Commissioners of the 
Insolvent Court, and the place in 
which they sit, is the Insolvent Court 
co , n 

But the attorneys, who sit at a large 
bare table below the Commissioners, 
are, after all, the greatest curiosities. 
Ihe professional establishment of the 
more opulent of these gentlemen, con- 
sists of a blue bag and a boy: generally 
a youth of the Jewish persuasion. They 
have no fixed offices, their legal busi- 
ness being transacted in the parlours 
of public-houses, or the yards of pris- 
ons; whither they repair in crowds, 
for customers after the 
They are of 
appearance, 


and canvass 
manner of omnibus cads. 
and 
and if they can be said to have any 
vices at all, perhaps drinking and 
cheating are the most 
among them. Their residences are usu- 
ally on the outskirts of “the Rules,” 
chiefly lying within a circle of one 
mile from the obelisk in St. George’s 
Fields. Their looks are not preposses- 
sing, and their manners are peculiar. 


a greasy mildewed 


conspicuous 


This court corresponded to ou 
bankruptcy courts, now raised to the 
dignity of a branch of the federal 
judiciary. From what appears in 
Pickwick Papers there does not ap- 
pear to be a great similarity between 
the practice then and now. 

Charles Dickens’ references to jury 
trials are not limited to Pickwick Pa- 
pers, however. In A Tale of Two Cit- 
tes, Chapters II and III of Book 2, 
there is a protracted description of a 
criminal trial at the celebrated court 
of Old Bailey, in London—a prosecu- 
tion for treason. 

As in the Bardell case, Dickens 
opens his description of this trial 
with a protracted narrative of the 
opening speech of the Attorney Gen- 
eral for the prosecution. In this in- 
stance the third person is used in- 
stead of the first and the humorous 
element entirely absent, inasmuch as 
it is an effort to convict the prisone1 
of a crime, the penalty for which is 
hanging, drawing and quartering. A 
detailed narrative of the examina- 
tion and cross-examination of the 
witnesses follows and the prisoner is 
saved by the defense producing a wit- 
ness (one of the counsel for the de- 
fense) whose resemblance to the 
prisoner is so striking as to convince 
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the jury that the identification of 
the prisoner is insufficient to war- 
rant his conviction. 

Later in the same tale, we find de- 
scriptions of two trials in France, be- 
fore ihe Revolutionary Tribunal, 
where details of the examination of 
various witnesses are given. Necessar- 
ily these must have been based on 
Dickens’ knowledge of English trials 
to a large extent, but perhaps col- 
ored by his study of French Revolu- 
tion records. The book serves, how- 
ever, to increase our astonishment at 
his extensive knowledge of court 
procedure. 

A brief reference to the conclusion 
of a London criminal trial and the 
action of the jury is found in Chap- 
ter LII of Oliver Twist, where a 
thief, Fagin, is found guilty of mur- 
der, but there is practically no refer- 
ence to the lawyers involved. 

Dickens’ real dislike for lawyers is 
probably best depicted in The Old 
Curiosity Shop, where the shyster at- 

y (not a barrister), Sampson 
Brass, is an evil influence pervading 
the entire tale. Ably assisted by his 
mustached sister, Sally Brass, he oc- 
cupies quarters in one of the slums 
of London and carries on his unlaw- 


torney 


ful machinations successfully until 
the law itself finally catches up with 
him and he ends his professional ca- 
reer with a long term in prison. 


Jarndyce v. Jarndyce .. . 
A Famous Case in Chancery 


The foregoing all has to do with the 
law and criminal courts. It is as to 
the courts of chancery that Dickens, 
as Sam Weller would say, really— 
“comes out strong”. One of his long- 
est and most involved novels as to 
plot is Bleak House and one theme 
dominates the entire story—the de- 
lays and evils of the courts of chan- 
cery. 

One of the most frequent subjects 
of equity jurisdiction has been the 
controversies which grow out of the 
interpretation and application of 
clauses in wills. Such a case is that of 
Jarndyce v. Jarndyce, which, when 
Bleak House opens, has been pend- 
ing already in chancery for many 
years and which, in its ramifications, 
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contrives to involve nearly all of the 
very numerous characters in that 
book. The theme is presaged in the 
first words of the first chapter: 


London. Michaelmas Term lately 
over, and the Lord Chancellor sitting 
in Lincoln’s Inn Hall. Implacable No- 
vember weather. . . . 

Fog everywhere. Fog up the river, 
where it flows among green aits and 
meadows; fog down the river, where 
it rolls defiled among the tiers of ship- 
ping, and the waterside pollutions of a 
great (and dirty) city. 

The raw afternoon is rawest, and 
the dense fog is densest, and the 
muddy streets are muddiest, near that 
leaden-headed old obstruction, appro- 
priate ornament for the threshold of a 
leaden-headed old corporation: Tem- 
ple Bar. And hard by Temple Bar, in 
Lincoln’s Inn Hall, at the very heart 
of the fog, sits the Lord High Chan- 
cellor in his High Court of Chancery. 

Never can there come fog too thick, 
never can there come mud and mire 
too deep, to assort with the groping 
and floundering condition which this 
High Court of Chancery, most pesti- 
lent of hoary sinners, holds, this day, 
in the sight of heaven and earth. 

On such an afternoon, if ever, the 
Lord High Chancellor ought to be sit- 
ting here—as here he is—with a foggy 
glory round his head, softly fenced in 
with crimson cloth and curtains, ad- 
dressed by a large advocate with great 
whiskers, a little voice, and an intermi- 
nable brief, and outwardly directing 
his contemplation to the lantern in 
the roof, where he can see nothing but 
ee 

Who happen to be in the Lord 
Chancellor's court this murky after- 
noon besides the Lord Chancellor, the 
counsel in the cause, two or three 
counsel who are never in any cause, 
and the well of solicitors before men- 
tioned? There is the registrar below 
the Judge, in wig and gown; and 
there are two or three maces, or petty- 
bags, or privy purses, or whatever they 
may be, in legal court suits. These 
are all yawning; for no crumb of 
amusement ever falls from JARN- 
DYCE AND JARNDYCE (the cause 
in hand), which was squeezed dry 
years upon years ago. 

Dickens then proceeds, in one of 
his longest novels, (824 pages in the 
original Carleton’s edition) and most 
involved as to plot, to show how the 
case of Jarndyce and Jarndyce affects 
the lives of the nearly one hundred 
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characters in the story. At least four 
lawyers, all of them chancery prac- 
titioners, are drawn with painstaking 
care. They are Mr. Tulkinghorn, the 
firm of Kenge and Carboy and Mr. 
Vholes. Mr. Vholes constantly refers 
to his offices in Symonds Inn, the lo- 
cale of Dickens’ first legal employ- 
ment. A minor legal figure is Mr. 
Guffy, the clerk of Kenge and Car- 
boy. 

Mr. Tulkinghorn, the 
dried-up repository of the secrets of 
many a family of rank and wealth, 
dominates the entire story. In a way, 
he might be termed the villain of the 


ancient 


piece, although his character is un- 
impeachable. He lives and has his 
Lincoln’s Inn, is an old 
bachelor and has his pint of crusty 
old port alone, every night before go- 
ing to bed. He is the attorney for Sir 
Leicester Dedlock, Baronet, and the 


office in 


Nemesis of Lady Dedlock whose life, 
before her marriage, contains secrets 
that he, as attorney for her husband, 
deems it his duty to fathom. He is 
never depicted in court, although 
when he is first introduced, in Chap- 
ter II, he reports that some fresh afh- 
davits have that day been filed in the 
case of Jarndyce and Jarndyce. Dick- 
ens’ description of him shows how 
carefully he must have studied chan- 
cery practitioners. He says: 


The old gentleman is rusty to look 
at, but is reputed to have made good 
thrift out of aristocratic marriage set- 
tlements and aristocratic wills, and to 
be very rich. He is surrounded by a 
mysterious halo of family confidences; 
of which he is known to be the silent 
depository. There are noble Mausole- 
ums rooted for centuries in retired 
glades of parks, among the growing 
timber and the fern, which perhaps 
hold fewer noble secrets than walk 
abroad among men, shut up in the 
breast of Mr. Tulkinghorn. He is of 
what is called the old school—a phrase 


generally meaning any school that 
seems never to have been young 


and wears knee breeches tied with 
ribbons, and gaiters or stockings. One 
peculiarity of his black 
and of his black stockings, be they 
silk or worsted, is, that they never 


clothes, 


shine. Mute, close, irresponsive to any 
glancing light, his dress is like himself. 
He never converses, when not profes- 
sionally consulted. He is found some- 


times, speechless but quite at home, at 
corners of dinner-tables in great coun 
try houses, and near doors of drawing 
rooms, concerning which the fashion 
able intelligence is eloquent: where 
everybody knows him, and where half 
the Peerage stops to say “How do you 
do, Mr. Tulkinghorn?” he _ receives 
these salutations with gravity, and bur- 
ies them along with the rest of his 


knowledge. 


Quite different is Mr. Kenge, of 
Kenge and Carboy, also of Lincoln’s 
Inn. In fact, he is familiarly referred 
“Conversation Kenge’. He is 
extremely active in the -Chancery 
Court, in the Jarndyce case and very 
proud of his connection therewith. 


to as 


Chancery practice at that time pro- 
vided that the fees of counsel could 
be taxed as costs against the princi- 
pal of the estate involved and Mr. 
Kenge importantly announces, at his 
first appearance in the tale, that they 
have amounted to between sixty and 
seventy thousand pounds in the 
Jarndyce case. 

Many years are covered in the nov- 
el and in it are constant references 
to, and descriptions of, appearances 
before the Chancellor, after each of 
which the report is that no progress 
has been made. The entire contro- 
versy had arisen out of various trusts 
set up in a will involving a very large 
estate and, toward the end of the 
book all parties are astounded by 
the discovery of a later will, thus ren- 
dering futile all the preceding years 
of litigation. The climax comes when 
all parties are in court for the pres- 
entation of the new will and it is sud- 
denly announced that the entire es- 
tate has been consumed in costs. The 
case of Jarndyce and Jarndyce is 
over! 

The careful student will find many 
brief Dickens’ 
numerous writings to lawyers and 


other references in 
courts. The foregoing will suffice, 
however, to show his detailed ac- 
quaintance with court proceedings 
and lawyers. The query still remains 
unanswered however—when and how 
did he acquire the most astonishing 
knowledge which enabled him so ac- 
curately to depict these scenes and 


characters? 
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Crime and Juvenile Delinquency: 


T'wo of Our Greatest National Problems 


by Julius H. Miner + Judge of the Circuit Court of Cook County, Illinois (Chicago ) 


® Judge Miner writes of one of the most alarming trends in the country today— 


the constant, unchecked rise in major acts of crime committed by young people. 
The statistics are bad enough, but the examples of crimes committed by youths 
that Judge Miner cites are horrible in their very nature. He offers no pat solution 
to the problem, although he points out that the answer can lie only in a revival of 


spiritual values. 





* Crime and juvenile delinquency 
are our major national problems. 
They are so menacing our general 
welfare that the American people 
should mobilize every resource to 
alleviate this critical condition. 

Crime in the United States is per- 
ilously on the upswing. Year after 
year the appalling tide of criminal- 
ity continues to rise. J. Edgar 
Hoover states that 1,788,612 serious 
crimes were committed in 1950; 
1,882,160 in 1951; 2,036,510 in 1952 
and 2,159,080 in 1953. On January 4 
of this year he reported to Attorney 
General Herbert Brownell that more 
serious crimes were committed in the 
United States in 1954 than in any 
previous year in the nation’s histo- 
ry, and that the criminal of today 
is “far more dangerous” than the 
criminal of the Dillinger-Barker- 
Karpis era twenty years ago. He esti- 
mated that during the last year the 
crime of murder, manslaughter, rape 
or assault to kill was committed ev- 
ery 11.8 seconds. Criminologists pre- 
dict four million major crimes an- 
nually by 1960. 

Bertram B. Beck, Director of the 


Special Juvenile Project in the Unit- 
ed States, said, “The problem of ju- 
venile delinquency has been under- 
estimated, not overestimated. The 
juvenile crime rate is one of the 
most alarming threats in our nation 
today.” He likened it to “cancerous 
cells on the social organism which, 
unless combated, can spell destruc- 
tion for the entire being’. The Cook 
County Family Court showed in 
1954 an increase of 37 per cent in 
juvenile sex cases, the highest rate 
since 1949. Mayor Wagner reported 
a 17.2 per cent increase in juvenile 
delinquency in New York over 1953. 
Our national teen-age crime rate 
has risen 45 per cent in the last five 
years. There has never been a par- 
allel to this depravity in the history 
of our nation. 

It was reported at the Mid-Atlan- 
tic Conference on Correction, held 
in New York, that this country leads 
the world in crime. United States 
Solicitor General Simon E. Sobeloff 
wrote in the January, 1955, issue of 
the AMERICAN Bar ASSOCIATION 


JOURNAL, “We have two and a half 
times the number of prisoners they 


have in England per 100,000 popula- 
tion, and our sentences are longer. 
Alberta, Canada, has a population of 
a million with less than 500 in pris- 
ons. In contrast, the District of Co- 
lumbia with a population of shght- 
ly more than 800,000 has some 4,000 
prisoners . . . more than eight times 
as many.” The population of state 
and federal prisons has increased 
seven times as fast as the national 
population in the last twenty-five 
years. The number of delinquency 
cases before juvenile courts has in- 
creased 29 per cent between 1948 
and 1952, while the total number of 
children in the identical age group 
increased only 6 per cent during the 
same period. This calamitous con- 
dition approaches national disgrace 
and disaster. 

According to F.B.I. reports, law 
enforcement and all phases of crime 
costs our nation 20 billion dollars 
annually, an average of $495 yearly 
per family. Mr. Robert H. MacRae 
Director of the Welfare Council, fig 
ures that Cook County, 
spends $2,958,000 a year to main- 


Illinois, 


tain juvenile delinquents in correc- 
tive institutions. J. Edgar Hoover 
declared that for every dollar we 
pay for education, we spend $1.82 to 
combat lawlessness, and for every 
dollar contributed to 
$10.00 goes to fight crime. 
United States Senator Robert C. 
Hendrickson, 


churches, 


chairman of a sub- 
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committee to investigate juvenile 
delinquency, reported on November 
11, 1953, “one million children be- 
tween the ages of 10 to 17 will get 
into trouble with the police this 
year, and by 1969 that figure may 
well reach 1,500,000 each year.’ He 
said that in Washington, D. C., ju- 
venile delinquency has risen 60 per 
cent in one year. The rate of offens- 
es by juvenile criminals in Manhat- 
tan is more than three times that of 
the average for all cities in the na- 
tion, according to reports by the 
National Federation of Settlement 
and Neighborhood Centers. 

We read daily of teen-age slug- 
gings, auto thefts, mob riots, sex or- 
gies, narcotic addictions and other 
grave offenses. Juvenile crime ap- 
pears no longer confined to any so- 
cial class, type of neighborhood or 
to big cities. The Children’s Bureau 
of the United States Department of 
Health, Welfare and Education re- 
ported: “In the last 6 years while 
juvenile delinquency has increased 
by 28%, the number of juveniles 
brought to court in communities 
less than 100,000 increased by 41%.” 
It has spread everywhere. Last year 
an estimated 500,000 boys and girls 
were brought to the attention of 
American juvenile courts. At least 
twice as many were handled by po- 
lice without being referred to the 
courts, and no one can estimate the 
number of thousands who escaped 
the attention of legal authorities. 
According to the Illinois State Bu- 
reau of Identification, out of a total 
of 80,772 crimes, juveniles commit- 
ted 36 per cent of the murders, 67 
per cent of the robberies and 69.5 
per cent of the burglaries. It is difh- 
cult to reconcile these terrifying per- 
centages with the quoted report of 
1878 that 16.7 per cent of all per- 
sons arrested in Chicago were under 
21. Out of 225,000 automobiles sto- 
1953, than 150,000 
youngsters participated in the thefts. 

John Meegan, Superintendent of 
the Chicago Parental School, report- 


len in more 


ed recently that local juvenile delin- 


quents today are comparatively 


younger and are committing acts of 
greater violence than ever. Accord- 
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ing to F.B.I. records, this is true ev- 
erywhere. Younger patients are go- 
ing into clinics for treatment of ven- 
ereal diseases, and sex problems are 


now found in the seventh and 
eighth grades. The number of 
young unwed mothers has increased 
88 per cent since 1945. A youngster 
recently arrested in Manhattan was 
asked how many of his young friends 
were using drugs. He replied, “Forty 
or fifty, about half girls.” Every user 
of narcotics is a potential distribu- 
tor so he can supply his own needs. 

A boy, 8, and his sister, 11, were 
held by Chicago police for a series 
of home burglaries. Five boys re- 
ceived $1.00 each from a robbery- 
murder of 73-year-old James Von- 
drak. Three youngsters were jailed 
for manslaughter in connection with 
a school fire that resulted in the 
deaths of three firemen. Three hun- 
dred fifty teen-agers rioted after a 
football game in Green Bay, Wis- 
consin. A 13-year-old boy was arrest- 
ed in a rifle slaying of his mother in 
Detroit. A 17-year-old boy shot his 
10-year-old brother to death. A 17- 
year-old girl charged that obscene 
words were painted on her body by 
girl and boy schoolmates and that 
she was forced to disrobe and sub- 
mit to bizarre indecencies. 

A seventeen-year-old, an heir to a 
fortune, was sentenced for malicious 
mischief. In Springfield, Massachu- 
setts, a teen-age boy confessed killing 
a 14-year-old girl and a 4-year-old 
boy with whom she was baby sitting 
when he tried to force his attention 
upon her. Two attractive school girls 
admitted to the Chicago police a 
crime spree which netted $2,000 in 
jewelry and $520 in cash in four 
burglaries, a robbery and slugging 
in the early hours of one morning. 
A 15-year-old boy broke into the 
Mulligan Elementary School 
caused $45,000 in damages. 

Four Chicago youngsters admitted 
stealing fourteen cars in two weeks. 
More than 500 teen-age hoodlums 
broke loose in one of New York’s 
worst riots, terrorizing passengers 
and stations. 
Three boys, the youngest 10, were 
arrested for stabbing a 38-year-old 


and 


ransacking subway 


woman in a robbery. A 13-year-old 
boy admitted he set a $20,000 fire 
in the Community Church, near 
Wheaton, Illinois. Three girls, aged 
10, 11 and 12, all of whom had rec- 
ords as truants, were committed by 
Judge Harold P. O’Connell for set- 
ting a fire on January 2, 1955, at the 
McCosh School. Two young girls, 14 
and 16, admitted to the West North 
Avenue police forty-seven burglar- 
ies, robberies and sluggings. One of 
them pulled a pistol on her step- 
father. Two Brooklyn teen-agers, 15 
and 18, were sent to prisen for life 
for the thrill killing of a harmless 
man. I sentenced two juvenile riot- 
ers to the penitentiary for murder. 
These few recent cases are cited 
merely to illustrate the general run 
of juvenile delinquencies. 


“Robbery Is Antisocial . . . 
But Not a Serious Offense”’ 


United States Senator Hendrickson 
said that in reply to a questionnaire 
circulated by the sociology depart- 
ment of a prominent college, many 
of the students said they believed 
that stealing and robbing may be 
antisocial, but did 
grave crimes; that there is nothing 
particularly wrong in violating sex 
codes, and they brushed aside lying 
and cheating as not delinquent. 

It is generally conceded that our 
educational system needs a complete 


not constitute 


revision in the light of criminal ten- 
dencies among youngsters, particu- 
larly in its disciplinary policies. 
There has been too much pamper- 
ing of children by teachers as well 
as by parents. Many a hot seat ap- 
plied in time over a parent’s knee 
might have forestalled a hot seat in 
the electric chair. in a recent article, 
Mr. Hoover urged increased paren- 
tal responsibility and augmented 
disciplinary power of school teach- 
ers. The best board of education is 
often a shingle. 

A variety of causes and reasons 
are assignable to this deplorable sit- 
uation—too few and underpaid po- 
lice and teachers—widespread _ille 
gal sale of liquor and dope to mi 
nors—war and _hysteria— 
children—racial 


tension 


overindulgence of 

















ear-old 
0 fire 
. near 
», aged 
ad rec- 
ted by 
or set- 
at the 
irls, 14 
North 
urglar- 
Ine of 
r step- 
ers, 15 
‘or life 
irmless 
le riot- 
1urder. 
» cited 
‘al run 


ee 
99 


e 
rickson 
ynnaire 
depart- 
, many 
elieved 
nay be 
astitute 
1othing 
ing sex 
le lying 
nt. 
lat oul 
»mplete 
ial ten- 
particu- 
rolicies. 
yamper- 
as well 
eat ap- 
’s knee 
seat in 
article, 
paren- 
mented 
| teach- 
ation is 


reasons 
ible sit- 
aid po 
ad _ille 
to mi 
ysteria— 
i—racial 








differences—salacious pornographic 
literature and pictures of sexual 
and criminal  aberrations—inade- 
quate and slum housing—immorality 
and intemperance at home. Mr. 
Hoover emphasized, “There can be 
no real doubt, it seems to me, that the 
movies, television and comic books 
are purveying violence and lust to a 
and intolerable degree.” 
Chere are nineteen million working 


mothers in the United States today, 


vicious 


and naturally many of their children 
are exposed to temptations toward 
delinquency and crime. 

Juvenile delinquency and adult 
crime have maintained a_ corres- 
ponding rise throughout the years. 
They cannot be solved independent- 
ly of each other. Children’s morals 
are corrupted by parents’ boasting 
of “fixing” traffic violations, bribing 
officers, cheating the Government of 
taxes and otherwise “getting away 
with Dishonesty in high 
public office and general lack of re- 
spect for law and order are top con- 


murder”. 


tributors. Our nation’s former head 
tax collector was sentenced to pris- 
on for five years for income tax eva- 
sion. One who served four terms as 
Mayor of Boston and one term as 
Massachusetts also 
served a term in the federal peniten- 
tiary for mail fraud. A former sheriff 


Governor of 


in Quincy, Illinois, pleaded guilty 
to income tax frauds. A mayor of 
Erie, Pennsylvania, was convicted of 
criminal conspiracy. A Woodstock, 
Illinois, police magistrate committed 
armed robbery. Scores of congress- 
men, mayors and other prominent 
public officials have been convicted 
tor flagrant violations of their respec- 
tive trusts. Many exclusive clubs and 
organizations operate with immunity 
slot machines and other gambling 
devices. Gambling is illegal wher- 
ever and by whomever it is practiced. 

Whatever the reasons, our social 
forces have failed. While there is an 
overpowering realization nationally 
of the juvenile crime trend, author- 
ities do not seem to know how to 
meet the challenge. The late Justice 
Robert H. Jackson of the United 
States Supreme Court charged, “our 
nation is plagued with unprecedent- 


ed juvenile delinquency, gangster- 
ism and shocking crimes followed by 
long delayed punishment, or by 
none”. It is generally conceded that 
increased crime has overwhelmed 
and overcrowded our corrective and 
law enforcing agencies. A United 
States Senate subcommittee investi- 
gating juvenile crime admitted pub- 
licly, ““The nation is losing its fight 
against juvenile delinquency.” What 
a tragedy! 

Our nation is being crushed by 
crime. With all the well-intentioned 
committee investigations, with all 
the genuine efforts by school, civic 
and social agencies, lawlessness con- 
tinues to skyrocket. We are all faced 
with the challenge of finding a solu- 
tion. Laws alone will not check teen- 
age crime. We cannot investigate, 
legislate or adjudicate crime out of 
existence. What constructive pre- 
ventive measures are there then to 
check the moral decadence of our 
youth? It troubles every parent, ev- 
ery judge, every educator, every 
criminologist and every member of 
the clergy. 

The solution, if there is one, lies 
in the home and with the churches. 
Its prevention looms up as a reli- 
gious enterprise. These millions of 
offenders, adults and juveniles alike, 
are victims of spiritual starvation. 
All of their evils, cruelties and in- 
justices are violations of the funda- 
mental principles of God, whom 
they have either abandoned or 
failed to know and worship. The 
laws of God and men are inextri- 
cably entwined. Consequently, they 
flaunt His commandments and vio- 
late our codes. They scorn tradition 
and defy society. Irreligion has ob- 
viously become the major contribut- 
ing factor to our national juvenile 
crisis. 

Having sat in judgment on thou- 
sands of defendants in the Criminal 
Court, murderers, robbers, rapists, 
burglars, etc., I have observed that 
over 85 per cent of the criminals 
were non-churchgoers. Six of them 
made peace with God as they mum- 
bled prayers on their way to the elec- 
tric chair. I have also presided over 
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Judge Julius H. Miner was admitted to 
the Illinois Bar in December, 1917. He 
served as Master in Chancery of the 
Circuit Court from 1924 to 1940, when 
he was elected to the Circuit Court of 
He holds a_ master’s 
degree from Northwestern University 


Cook County. 


where he has been lecturing for many 
years. He is the author of several text- 
books and has written numerous theses 
on various legal subjects. He is the au- 
thor of the “sixty-day cooling-off period” 
prior to the filing of divorce and separate 
maintenance proceedings. 





tive commiserated 
120,000 litigants 
difficulties and 


those of their children. Here, too, 


years and have 


with more than 


over their domestic 


I have found the same high percent- 
age of non-churchgoers. J. Edgar 
Hoover reports even a higher rate. 
Out of 8,000 delinquent children 
called to his attention, only forty-two 
attended Sunday School regularly. 
This is not a coincidence. Other 
judges as well as the files of reform- 
atories corroborate these ghastly sta- 
tistics. Jails are crowded when many 
of our churches are not. 

Criminals are not born. They are 
reared in an era which has discard- 
ed morality. We worship the golden 
calf and ignore the Golden Rule. 
We place too much emphasis on ma- 
terial and too little on spiritual val- 
ues. While our economy is busily at- 
tuned to the art of mass production, 
we are permitting mass youth de- 


the Divorce Court for five consecu-struction. As our scientists and en- 
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gineers are making amazing progress 
in their fields, we are lagging in eth- 
ical understanding. We have not de- 
voted to the search for a better hu- 
man race nearly as much time, mon- 
ey, energy and vitality as we have 
given to scientific research. 

A minister whose son was con- 
victed of murder told his congrega- 
tion last year, “I think more in terms 
of parental delinquency than of ju- 
venile delinquency. Everyone of us, 
including myself, was too busy, too 
preoccupied with material things 
and selfish motives, to give young- 
sters the attention, care and love they 
needed.” He omitted even then re- 
ligious inspiration. 

Although public opinion is in- 
clined to indict youth alone, the real 
fault lies elsewhere. Before a young- 
ster has committed a crime, some 
adult has been guilty of a worse of- 
fense in neglecting to guide him 
properly. The flood of crime is the 
inescapable result of someone’s fail- 
ure to teach God’s Word to these 
potential juvenile delinquents and 
to the current young violators 
doomed to be our next bumper crop 
of hardened prisoners. United States 
Senator William Langer reported 
that 50 per cent of adult prisoners 
began their lawless careers as juve- 
nile offenders. A study of 1336 rec- 
ords of juvenile delinquents in Cook 
County revealed that 979, or 73.3 
per cent had subsequent criminal 
records. Eighty to 82 per cent of all 
boys committed to St. Charles, Illi- 
nois, and 70 per cent to 75 per cent 
of the girls committed to Geneva, 
Illinois, became repeaters after their 
discharge and were sentenced to 
other penal institutions. James V. 
Bennett, Director of the Bureau of 
Prisons, told a senatorial subcommit- 
tee that 70 per cent of the population 
of federal prisons have a history of 
past offenses, and more than 50 per 
cent of the prisoners have been ju- 
venile offenders. He said, “Beyond 
every adult prisoner there is a shad- 
owy image of a juvenile delinquent.” 

The American clergy is deserving 
of high tribute for many glorious 
achievements. It is difficult to pin- 


point the responsibility for the neg- 
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lect in teaching religious precepts, 
but the church cannot deny a share 
in the failure. If it has not failed, 
it has not taken advantage of oppor- 
tunities to fulfill its mission. Certain- 
ly the duty initially rests upon the 
parents, but someone had previous- 
ly overlooked training the parents 
in their own youth, and here again 
the finger points in some degree at 
the church. Our public and private 
schools are constitutionally relieved 
of any responsibility for religious 
training. 

Naturally, it is essential to build 
up a spiritual structure at home. The 
parents are culpable when they fail 
to provide the right moral and re- 
ligious atmosphere in their home. A 
home built on religious concepts is 
a fortress against crime. All children 
need God, and it is the task of par- 
ents to give them every opportunity 
to weave spiritual and religious val- 
ues into the fabric of their lives. It 
has been frequently emphasized that 
families who pray together stay to- 
gether. In religious homes, children 
learn the necessary virtues of honor, 
decency, respect and love of God and 
country. A child who is not discip- 
lined at home and does not learn 
obedience and authority from his 
parents is ready prey for most evil 
influences. 

What is needed uppermost is more 
enlightened parents to create better 
homes and take proper care of their 
children. The deplorable conduct of 
many parents is directly responsible 
for the breakdown of their children’s 
morals and character. An 11-year-old 
boy who confessed starting a fire in 
a tenement that killed seven persons 
and injured nine, admitted to me 
in my chambers that his father gave 
him cigarettes and whisky. In New 
York, two lovestruck teen-agers were 
turned over to forgiving parents aft- 
er a wild spree on which they 
squandered almost $10,000 in one 
week. In Milwaukee, a 14-year-old 
girl, masked and armed with a pis- 
tol, calmly helped her brother rob 
the Laone Wisconsin State Bank of 
$11,000, and then escaped in an au- 
to driven by her mother. 

In Evanston, the young son of the 
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president and dean of a theological 
seminary, confessed burglarizing a 


gasoline service station and stealing 
$125. When informed, the Reverend 
Dean said his. son had previously 
moved to the Y.M.C.A. because “he 
thought he would be better off if he 
did not live at home”. 


A Moral and Legal Problem... 
Home Life Is Breaking Down 


What is more sorrowful, American 
home life is breaking down. About 
three out of ten marriages wind up 
in divorce courts, and the rate is 
climbing shockingly. The adminis- 
tration of our divorce laws is a hu- 
miliation and discredit to the na- 
tion. The March, 1948, Report of 
the National Conference on Family 
Life at the White House said, “Our 
divorce laws are a mess. They are 
rotten. They aggravate a condition 
that is already cancerous. No lan- 
guage can be too strong. The judges 
are bitter about their impotence un- 
der existing procedures. Social work- 
ers view the legalisms and fictions of 
divorce with an unconcealed scorn; 
the press and periodicals treat the 
divorce laws, including the decisions 
of the Supreme Court of the United 
States with outspoken contempt.” 
Nothing has been done about it 
since. The steady flow of divorces 
and juvenile crime calls for a revi- 
sion of our present thinking on the 
subject and counsels direct and im 
mediate action. The judicial struc- 
ture and the underlying laws gov 
erning marriage and divorce are pit- 
ifully inadequate to meet the chal- 
lenge to the stability of family life. 
Here I am impelled to the reluctant 
but emphatic conclusion that the le- 
gal profession has failed to make its 
influence felt and its voice heard. 
Among the major causes of juve- 
nile delinquency are emotionally de- 
molished homes. There is no substi 
tute for parental affection, compan 
ionship and discipline. With these a 
child will learn to respect parents, 
teachers, spiritual leaders and gov- 
ernmental authorities. The best in- 
heritance parents can leave their chil- 
dren is a few minutes each day with 
(Continued on page 662) 
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State Taxation of Motor Carriers 


by James M. Marsh - of the Pennsylvania Bar (Philadelphia) 


=" The question of state taxation of interstate common carriers has been vexing 
the courts for many years, At least a temporary lull in the controversy was pro- 
vided early in 1954 by the Supreme Court’s decision of two important cases. Mr. 
Marsh discusses the implications of those opinions. 





" For the first time in several years, 
the Supreme Court of the United 
States has completed a full term with- 
out being called upon to consider any 
case involving attempted state taxa- 
tion of exclusively interstate motor 
carriers. This fact may suggest that 
counsel for such carriers are now en- 
joying either a lull in the battle or 
perhaps even a truce of some dura- 
tion. The inclination to adopt this 
attitude may be especially strong be- 
cause of the significant victories for 
interstate commerce achieved in Rail- 
way Express Agency v. Virginia, 347 
U.S. 359, and Michigan-Wisconsin 
Pipe Line Company v. Calvert, 347 
U.S. 159, both decided early in 1954. 
It therefore seems timely to suggest 
that counsel should forgo the re- 
laxation normally implicit in such a 
situation. While the judicial atmos- 
phere, at least at the highest level, is 
favorable and the Commerce Clause 
is once again being accorded prope 
respect, time might better be spent 
in appraising recent gains and plan- 
ning to solidify and perhaps extend 
them in the immediate future. 


Practical Results 
of the Spector Case 


Che sources of belief that now is the 


ime for such efforts can be briefly 


reviewed. The starting point is, of 
course, Spector Motor Service, Inc. 
v. O’Connor, 340 U.S. 602, decided 
on March 26, 1951. This was the 
first significant decision in the chain 
of events leading to the present 
promising situation. And, as Mr. Jus- 
tice Clark stated in his dissent, it 
took “eight years and eight courts 
to bring this battered litigation to 
an end”, 340 U.S. 602, 614. 

The principal result of the final 
Spector decision is that contrary to 
the prognostications of many lower 
courts and taxing authorities, the 
Court will not permit a foreign cor- 
poration engaged exclusively in the 
interstate transportation of freight 
to be subjected to a state tax on the 
privilege of doing business. And this 
is true even though the tax is non- 
discriminatory and is apportioned to 
business done within the state. 

An important by-product of the 
decision came from a footnote in 
which the Court expressly laid to 
rest the arguments based on dictum 
in Memphis Natural Gas v. Beeler, 
315 U.S. 649, 656, to the effect that 
a privilege tax might be valid if 
properly apportioned even though 
the earnings so taxed were derived 
wholly from interstate commerce. 


This famous dictum of Chief Jus- 


tice Stone, which had caused 


riers’ counsel much concern over the 


Ccar- 


years, was specifically disavowed by 
the Court in Spector. (340 U.S. 609, 
Note 6). The Court also laid to rest 
arguments based on similar Stone 
language appearing in Western Live 
Stock v. of Revenue, 303 
U.S. 250, by citing that case as au- 


Bureau 


thority only for a tax on separate, 
local business activities (340 U.S. 
610). 

The Spector decision resulted in 
the abandonment by the various 
states of many claims previously as- 
serted against exclusively interstate 
motor carriers. States such as Penn- 
sylvania actually granted petitions 
for refund of monies previously paid 
for initial bonus fees, for various 
franchise and excise taxes, and for 
“income” taxes such as the Pennsyl- 
vania Corporate Net Income Tax, 
which had been judicially construed 
to be taxes on the privilege of doing 
business. However, some language in 
the Spector opinion was interpreted 
by some state taxing authorities to 
mean that the Court would uphold 
state taxes on local activities incident 
to an exclusively interstate busi- 
ness. This view encouraged a num- 
ber of states, such as Pennsylvania, 
to enact new statutes, attaching a 
“local activities” label to old taxes 
and to then attempt collection from 
exclusively interstate enterprises. 


The Pennsylvania tax (a so-called 
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“property tax on income” attribut- 
able to the state under a_ well- 
known formula) was stricken down 
on March 24, 1954, by the state’s 
own Supreme Court in Roy Stone 
Transfer Corporation v. Messner, 
377 Pa. 234, on the ground that the 
carrier there involved did not en- 
gage in any local activity separate 
and apart from its interstate opera- 
tions. 


Michigan-Wisconsin 
Case Decisive 


It is significant that the Supreme 
Court of Pennsylvania held the Roy 
Stone case to be controlled by Mich- 
igan-Wisconsin Pipe Line Company 
v. Calvert, 347 U.S. 159. That case 
was decided on February 8, 1954, 
subsequent to argument of the Roy 
Stone case, but was brought to the 
attention of the Pennsylvania Su- 
preme Court by counsel for Spector, 
who had intervened in the Roy 
Stone case. In the Michigan-Wiscon- 
sin case, in the course of invalidat- 
ing a Texas tax on the privilege of 
gathering gas, the Supreme Court of 
the United States made this extreme- 
ly significant statement: 


It is now well settled that a tax imposed 
on a local activity related to interstate 
commerce is valid if, and only if, the 
local activity is not such an integral 
part of the interstate process, the flow 
of commerce, that it cannot realistically 
be separated from it. Memphis Natural 
Gas Company v. Stone, 335 U.S. 80, 87 
(1948) ; Western Live Stock v. Bureau 
of Revenue, supra, (303 U.S. 258). 
(Italics added) . 


In addition to the obvious impor- 
tance of its content, this statement 
is meaningful because of its classi- 
fication of the Memphis and West- 
ern Live Stock cases as decisions ap- 
proving only a tax on genuine local 
activities separate and apart from 
interstate commerce. This treatment 
of the Memphis case had the effect 
of confirming the views of carrier's 
counsel that the case did not support 
even a so-called “property tax on 
income”. Two practical reasons sup- 
ported this view: first, in Memphis 
there was no opinion of the Court 
since Justice Reed’s opinion stating 
his reasons for approving the tax 
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was joined only by Justices Doug- 
las and Murphy. Justices Black and 
Rutledge, who comprised the rest of 
the majority, concurred only in the 
judgment and not in the Reed opin- 
ion. The other four Justices dissent- 
ed. Second, the local activities in 
maintaining, repairing and operat- 
ing the one hundred thirty-five mile 
pipe line and the necessary fixed in- 
stallations incident to it obviously 
distinguish the case from any motor 
carrier case. The Michigan-Wiscon- 
sin case therefore further limits any 
possible effect of the Memphis and 
Western Live Stock cases to situa- 
tions where the local activities are 
clearly not an integral part of the 
interstate commerce and can realis- 
tically be separated from it. 

Michigan-Wisconsin is also impor- 
tant for another reason. The opin- 
ion was written for a unanimous 
court by Justice Clark who wrote 
the dissent in the Spector case. Yet, 
the opinion contains this additional 
significant statement: 

Numerous cases have upheld state 
levies where it is thought that the tax 
does not operate to discriminate 
against commerce or unduly burden it 
either directly or by the possibility of 
multiple taxation resulting from other 
taxes of the same sort being imposed 
by other states. (Italics added). 

This statement is important be- 
cause it disposes of the argument 
frequently urged by state tax coun- 
sel and openly avowed by the dis- 
senting Justices in prior cases that 
any state tax should be valid if it 
meets the “multiple burden” test, 
irrespective of the other and more 
basic tests such as whether there is 
a direct burden on interstate com- 
merce or discrimination against such 
commerce. 

Moreover, this statement in the 
Michigan-Wisconsin case has the ef- 
fect of vitiating arguments based on 
Interstate Pipe Line Company v. 
Stone, 337 U.S. 662, where four Jus- 
tices also espoused the doctrine men- 
tioned above, that even a privilege 
tax is valid if properly apportioned 
and not discriminatory. That case 
had from the beginning a weakness 
similar to the Memphis case in that 
there was no opinion of the Court. 





The fifth vote for upholding the tax 
there involved was by a Justice who 
concurred only in the judgment and 
wrote his own separate opinion ap- 
proving the tax because, in his view, 


no interstate commerce was in- 
volved. 

It is not without significance that 
in the Michigan-Wisconsin case, the 
Court did not even mention West 
Publishing Company v. McColgan, 
328 U.S. 823, which was theretofore 
heavily relied upon by state taxing 
authorities attempting to exact taxes 
from interstate carriers on the basis 
of their so-called local activities. 
This case was delivered a further 
blow at the state level in the Roy 
Stone case where the Supreme Court 
of Pennsylvania held it to be clearly 
distinguishable. 

One other practical point in the 
Michigan-Wisconsin case should be 
noted. This is that the Supreme 
Court of the United States first very 
carefully invalidated that tax be- 
cause the activity sought to be taxed 
was “not so separate and distinct 
from interstate transportation as to 
support the tax”, and only then add- 
ed, in one final paragraph, that the 
tax was also objectionable because 
it would “promote a multiple bur- 
den upon interstate commerce”, cit- 
ing Joseph v. Carter & Weekes S. Co., 
330 U.S. 422. This again serves to 
illustrate that the multiple burden 
test is not so much a device for val- 
idating taxes, as it is an additional 
hurdle which challenged state levies 
must meet. 


Railway Express Case: 
The Last Word 


Any lingering doubts as to the ap- 
plicability of the separate and dis- 
tinct local activity test to cases in- 
volving interstate motor carriers 
were dispelled by the even more re- 
cent decision of the Supreme Court 
of the United States in Railway Ex- 
press Agency v. Virginia, 347 U.S. 
359, decided on April 5, 1954. In 
that case, the Court held specifical- 
ly that the three activities carried 
on in any state by an interstate car- 
rier—“originating the movement, 
which requires local pick-up of the 
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parcels; terminating the movement, 
which requires delivery; and move- 
ment through the state”—are “‘an in- 
tegral part of their interstate move- 
ment”. This statement is important 
in cases involving so-called “‘local ac- 
tivities” taxes because it establishes 
conclusively that all the activities 
engaged in within any state by an 
interstate carrier are part of the in- 
terstate itself. That be- 
ing so, those activities cannot be 
made the basis of any state tax, ir- 
respective of its label, in the light of 
the cases discussed herein. 


commerce 


These latest decisions by the Su- 
preme Court of the United States in 
the Michigan-Wisconsin and _ the 
Railway Express Agency cases have 
of course induced cries of pain and 
anguish by state taxing 
However, neither the decisions nor 


officials. 


the language of the opinions repre- 
sents any departure from or incon- 
sistency with prior decisions. As has 
been pointed out herein, the states’ 
reliance on the Beeler, Western Live 
Stock, Memphis, Interstate and West 
Publishing cases was based on either 
a failure or refusal to understand the 
inherent weakness of those decisions 
as authority for taxation of inter- 
state carriers. Moreover, the books 
are literally full of cases holding that 
the loading, unloading and _ han- 
dling of either cargo or passengers 
is incident to their transportation 
and cannot be made the basis for 
any state tax. In the Michigan-Wis- 
consin opinion, the Supreme Court 
of the United States cited and quot- 
ed several such cases. For example, 
the Court pointed out that “‘as early 
as Gloucester Ferry Company v. 
Pennsylvania, 114 U.S. 196, 213, this 
Court said ‘Receiving and landing 
passengers and freight is incident to 
their transportation’.” 

Similarly, the Court cited B. & O. 
S.W.R.R. v. Burtch, 263 U.S. 540, 
544, in which it had said: “It is too 
plain to require discussion that the 
loading or unloading of an inter- 
state shipment by the employees of 
a carrier is so closely related to in- 
terstate transportation as to be prac- 
tically a part of it. “5 
Many years ago, even administra- 


tive activities incident to interstate 
transportation were held to be an 
integral part of the commerce pro 


tected from state taxation. Texas 
Transport & Terminal Co. v. New 
Orleans, 264 U.S. 150, 152. Similar 


examples involving activities in- 
cident to transportation are found 
in Puget Sound Stevedoring Com- 
pany v. State Tax Commission, 302 
U.S. 90, 92, and Richfield Oil Cor- 
poration v. State Board, 329 USS. 
69, 83, both cited in the Michigan- 
Wisconsin opinion in support of the 
holding. 

But particularly 
counsel contesting so-called “local 


important to 


activity” taxes is the language of the 
Court as long ago as the Gloucester 
Ferry case. 


While it is conceded that the property 
in a State belonging to a foreign cor- 
poration engaged in foreign or inter- 
state commerce may be taxed equally 
with like property of a domestic corpo- 
ration engaged in that business, we are 
clear that a tax or other burden im- 
posed on the property of either corpo 
ration because it is used to carry on 
that commerce, or upon the transporta- 
tion of persons or property, or for the 
navigation of the public waters over 
which the transportation is made, is 
invalid and void as an interference 
with, and an obstruction of, the power 
of Congress in the regulation of such 
commerce. (114 U.S. 196, 211). 


Similarly, in Norfolk and Western 
Railroad Company vy. Pennsylvania, 
136 U.S. 114, 120, involving a Penn- 
sylvania tax on the privilege of 
maintaining an office in the Com- 
monwealth, the Court had said: 


Again, the plaintiff in error does not 
exercise or seek to exercise, in Pennsyl 
vania any privilege or franchise not 
immediately connected with interstate 
commerce and required for the pur- 
poses thereof. Before establishing its 
office in Philadelphia it obtained from 
the secretary of the Commonwealth the 
certificate required by the act of the 
state legislature of 1874 enabling it to 
maintain an office in the State. That 
office was maintained because of the 
necessities of the interstate business of 
the company, and for no other purpose. 
A tax upon it was, therefore, a tax upon 
one of the means of instrumentalities 
of the company’s interstate commerce; 


and as such was in violation of the 
commercial clause of the Constitution 
of the United States. [Italics added]. 
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Jules Schick 


James M. Marsh is a native of Brook- 
ville, Pennsylvania. A graduate of 
Temple University School of Law, he 
was law clerk to Mr. Justice Jackson in 
1947-1949. He is now a member of a 
Philadelphia law firm. 





The Carriers’ Tax Status 
Today 


To summarize, the judicial atmos- 
phere with respect to state taxation 
of exclusively interstate motor car- 
riers is now more favorable to the 
carriers than it has been at any time 
in the past two decades, for the fol- 
lowing reasons: 

(1) The Spector case invalidates 
all privilege taxes irrespective of ap- 
portionment or lack of discrimina- 
tion, and disposed of the hitherto 
bothersome the Beeler 
and Western Live Stock cases. 

(2) The Michigan-Wisconsin case 
invalidates taxes on any local activity 
unless it is distinctly separate and 
apart from the interstate commerce 
and places the “multiple burden 
test” in its proper perspective. 

(3) The Michigan-Wisconsin case 
and the Roy Stone case dealt death 
blows to the Memphis, Interstate, 
Western Live Stock, and West 
Publishing Company cases, former- 
ly relied upon by the states in local 
activities cases. 

(4) The Railway Express case 
definitely establishes that the local 
pickup, transportation and delivery 
of cargo by an interstate carrier 
within a state are an integral part 


dictum in 
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of the interstate commerce, and in- 
dicates that, as such, they are not 
local activities upon which state tax- 
es can be based. 

As a result of events beginning 
with the Spector decision and out- 
lined herein, counsel for exclusive- 
ly interstate carriers are now in a 
position confidently to challenge any 
state tax other than: 

(1) a reasonable tax levied as 
compensation for use of the high- 
ways, Or 

(2) an ad valorem tax on prop- 
erty with a situs in the state or on a 
properly apportioned rolling stock 
value. 

As a practical matter, of course, 
most states are now pressing only 
two types of legally objectionable 
taxes on exclusively interstate car- 
riers: 

(1) So-called “‘property taxes” on 
income attributable to “local activi- 
ties”. Typical of such taxes is the 
Pennsylvania Corporation Income 
Tax, held invalid as applied in the 
Roy Stone case. General invalidation 
of any such taxes will probably re- 
quire further litigation and decision 
by the Supreme Court of the United 


States. Most states probably will per- 
sist in the view adopted by Penn- 
sylvania—that decisions such as Roy 
Stone do not forbid application of 
these taxes to carriers whose activi- 
ties are any greater than those car- 
ried on by the Roy Stone Corpora- 
tion in Pennsylvania. That state evi- 
dences a determination, despite the 
cases cited and quoted herein, to 
press for payment by carriers who 
make pickups and deliveries in Penn- 
sylvania and operate one or more 
leased terminals in the state. 

On the basis of the expressions of 
the Supreme Court of the United 
States outlined in this article, it 
seems reasonably clear that the 
that the Com- 
merce Clause bars exaction of such 
taxes from exclusively interstate car- 
riers. 

(2) So-called “compensatory” tax- 
es designed to compensate for use of 
its highways, but including in the 
measure thereof mileage travelled 
on toll-roads such as the Pennsyl- 
vania Turnpike. Since the enabling 
statutes require, and it is a fact, that 
tolls paid by users of toll roads cover 


Court would hold 


all costs of construction, operation 


° 


and maintenance, it seems elemen- 
tary that the tax base even for other- 
wise valid “compensatory” taxes can- 
not constitutionally include either 
the mileage travelled on such toll- 
roads or the income derived there- 
from. This issue was not met by the 
Supreme Court of Pennsylvania in 
Shirks Motor Express Corp. v. Mess- 
ner, 375 Pa. 450. The Court there 
considered only an argument based 
on equal protection grounds. 375 Pa. 
460, 461. Victory on this issue as to 
toll-road mileage and income would 
relieve many over-the-road carriers 
of a substantial portion of this heavi- 
est of all state taxes. 

With respect to both these issues, 
it seems clear that the time for ap- 
praisal and for planning is now. De- 
cisions of the Supreme Court of the 
United States have now eliminated 
all concern formerly flowing from 
the disturbing decisions and dicta 
discussed herein. Counsel can there- 
fore proceed to make and to protect 
the record in each instance in such 
a way as to limit the carriers’ liability 
for state taxes to those permitted un- 
der the traditional concept of the 
Commerce Clause. 


Law-Science Short Course on Personal Injury Problems 


and Medico-legal Trial Technique 


(Hotel Morrison, Chicago, 
8:30 A.M., Monday, July 18— 
10:30 P.M., Saturday, July 
23, 1955, inclusive) 


Dr. Hubert Winston Smith, direc- 
tor of the Law-Science Institute, has 
announced that the only Summer In- 
stitute for 1955 will be the Chicago 
“Legal Medicine 
and Elements of Medico-legal Liti- 
gation”’ to be conducted at the Hotel 
Morrison in July featuring: Structure 
and Function of the Body (Organ 


Short Course on 
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Systems); Relations of Trauma to 
Injury and Disease; Surgical Prob- 
lems; Orthopedic Injuries; Head In- 
juries and Their Consequences; Al- 
leged Ruptured Intervertebral Disc; 
Trial Sequences; Combined Panels of 
Medical Scientists and Trial Law- 
yers; The Pain Problem. Fifty-one 
panels including didactic lectures, 
repartee presentations; audio-visual 
demonstrations. Certificate of suc- 
cesful completion awarded. Distin- 
guished staff of more than fifty out- 
standing medical specialists and trial 
lawyers. 


At least two and one half days of 
concurrent advanced features provid- 
ing alternative program choices. Reg- 
istration fee: $100 (exclusive of in- 
cidental fees for mimeographed ma- 
terials, special luncheon and _ final 
banquet). Withdrawal will be per- 
mitted with full refund of fees prior 
to July 13, 1955, in the event of 
personal or professional emergency. 

Mail registration check or in- 
quiries to: Dr. Hubert Winston 
Smith, Director, The Law-Science In- 
stitute, The University of Texas, 
Austin 12, Texas. 
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Traming Lawyers for the Future: 


Some Theories About the Practice of Law 


by Charles B. Nutting - Vice Chancellor of the University of Pittsburgh 


" Speaking at the dedication of the new building of the Hastings College of Law 
in San Francisco several months ago, Mr. Nutting, then President of the Associa- 
tion of American Law Schools, argued that the constant change in the practice 
of law, brought about by our ever-increasingly complex society, requires a legal 
education thai is theoretical and flexible. A narrow, “practical” legal education, 
which would give the student information about the location of the washroom in 
the courthouse and teach him the nickname of the court’s clerk, would in fact be 
the most impractical education possible, he declares. Mr. Nutting’s discussion is 
a thoughtful, self-critical answer from the law schools to some of the recent criti- 


cism of legal education. 





= Until the last quarter of the nine- 
teenth century, men were in the 
main prepared for the Bar by the 
apprentice system. Educational qual- 
ifications were practically non-exist- 
ent. Teaching was largely by exam- 
ple with some reliance on a few Eng- 
lish texts. Formal 
quite generally frowned upon, and 
in at least some quarters engaging in 
the practice of law was regarded as 
one of the natural rights of man. 
Legal education was in a rudimenta- 
ry state. In 1878, when the American 
Bar Association was organized and 
held its first meeting in Saratoga 
Springs, New York, one of its avowed 
objects was “to advance the science 


instruction was 


of jurisprudence’’. | am not sure how 
seriously this objective was regarded 
at the time, but at least the meetings 
of the Association attracted men who 
were interested in legal education. It 
thus came about that during one of 
these meetings in 1901 the Associa- 
tion of American Law Schools was 


organized. It was then and is now the 


only national group in the United 
States whose principal reason for ex- 
istence is the improvement of legal 
education. Together with the Section 
of Legal Education of the American 
Bar Association, it has been working 
for more than half a century to es- 
tablish and maintain high educa- 
tional standards among law schools. 
Perhaps some measure of its success 
is found in the fact that over one 
hundred institutions in the United 
States are members of this group. 

It would be useless to attempt to 
recite in detail the changes that have 
taken, place, partly, at least, as a 
result of the leadership of these two 
great associations. Prelegal require- 
ments have been increased. The 
commercial school has been largely 
eliminated. Respectable standards 
regarding such matters as the num- 
ber of full-time faculty members, 
adequate physical facilities and an- 
nual expenditures for the library 
have been insisted upon. In addition, 
it has been definitely established, 


whether through the efforts of the 
associations or otherwise, that law 
teaching is in itself a branch of the 
legal profession entitled to consid- 
eration and respect. 

This circumstance is at once the 
strength and the weakness of mod- 
ern legal education. And it is the 
fact that law teachers are in a sense 
regarded as separate from the pro- 
fession as a whole that furnishes the 
title of these observations. 

I suppose that the primary task of 
the law schools is the training of 
men and women who will become 
practicing lawyers. This is not the 
only task but it is still the most im- 
portant. If this is true, then legal ed- 
ucation must be judged on the basis 
of the effectiveness with which the 
primary obligation is performed. 
The content of legal education in 
essence is determined by a prophecy 
as to what qualities will be of the 
greatest value in the practice of law 
during the coming half century. And 
at this point I would suggest that 
those who judge the law schools on 
the basis of the education of twenty- 
five or thirty years ago are com- 
pletely unaware of the true criteria 
which should be employed. To pro- 
duce young lawyers who have stud- 
ied only as their fathers did would 
be to make a travesty of the educa- 
tional process. 

My friend Erwin Griswold, the 
distinguished Dean of the Harvard 
Law School, has recently made a 
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speech which he has called “The Fu- 
ture of Legal Education’. In it he 
has made a number of interesting 
predictions, with most of which I 
would agree. But the one statement 
that has my wholehearted endorse- 
ment is that we can be sure that the 
practice of law in the coming years 
will be different from what it is to- 
day. Certainly we can agree with 
that statement in the light of past 
experience. I myself was educated 
and came to the Bar in one of the 
less remote geologic eras. But in 
terms of subject matter the educa- 
tion which I received in one of the 
best law schools of the Middle West 
was completely unadapted to the 
needs which I encountered in the 
practice. Administrative law was vir- 
tually unknown. Taxation was not 
taught in most of the approved law 
schools of the country. Labor law 
was not even a glow upon the hori- 
zon. The whole problem of trade 
regulation received but a modicum 
of attention and constitutional law 
was confined to an academic discus- 
sion of the structure of government 
with particular emphasis on the sep- 
aration of powers. 

If this was true yesterday, what of 
tomorrow? What do we teach today 
about legal devices for the control 
of atomic energy? What do we teach 
international trade, world 
government, land utilization or any 


about 


one of a dozen topics with which the 
lawyer of the next generation may 
well be concerned? Obviously, very 
little, and for a perfectly valid rea- 
son. We cannot determine with 
finality what legal problems will 
emerge within the foreseeable fu- 
ture. We cannot place complete re- 
liance on any system of substantive 
instruction. 

In these circumstances, what is the 
most practical type of instruction 
which can be given to the lawyer of 
the future? With full realization that 
I speak as an academician, I venture 
to suggest that for law school under- 
graduates the most practical instruc- 
tion possible is the most theoretical. 
Of course, knowledge of fundamen- 
tal legal principles is essential, as 
well as training in the techniques of 
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finding cases in point in the law 
books. The curriculum should reflect 
to some extent the changing body of 
law. But more important for the law 
student is a habit of mind which 
can best be described as analytical, 
an ability, as the then Professor 
Frankfurter used to say, “to think 
things and not words”, a refusal to 
be drawn into verbal traps, and a 
capacity to find and dispose of issues 
rather than to become mired in a 
morass of trivialities. Once these 
things have been accomplished, the 
law student can be reasonably sure 
of accommodating himself to occa- 
sions as they arise even though the 
precise answer to his problems may 
not have been imparted to him dur- 
ing his law school career. 


The Basic Requirement . . . 
A Liberal Legal Education 


In a manner of speaking, then, the 
requirements of basic legal educa- 
tion are the same as those 
which have been associated with 


much 


“liberal” education in undergradu- 
ate schools. The word liberal is per- 
haps the most misused and distorted 
in the English language. By liberal 
education, however, I mean the type 
of education that frees the mind. 
Just as a study of the classics, of the 
masterpieces of literature and of the 
thoughts of great men frees the 
minds of college students, so a sim- 
ilar study of principles and _tech- 
niques employed in the practice of 
law frees the minds of would-be law- 
yers and fits them for the practice of 
their profession in later years. If I 
may venture this degree of dogma- 
tism, I would say that all legal in- 
struction at the undergraduate level 
should be geared to the development 
of an intellectual process , rather 
than primarily to the imparting of 
information. I submit that this will 
result in a mastery of theory which 
is the most practical training the law 
schools can supply. 

What has been said does not nec- 
essarily imply a blanket endorse- 
ment of the status quo. I think there 
are various areas in which theory, as 
I have used the term, may be ex- 
panded to great practical advan- 


















































tage. One instance that might be 
mentioned is in connection with the 
moral responsibilities of the profes. 
sion. We badly need some instruc: 
tional device which will teach pre 
spective lawyers something about the 
duties of a professional man toward 
his clients, his fellow practitioners 
and the courts. I am quite clear that 
legal ethics taught in a vacuum to 
first-year students is of slight if any 
value. On the other hand, more ma 
ture students can, I think, be taught 
ethical concepts in the law schools 
against the background of knowl 
edge which they have acquired in 
other courses. A consideration of the 
duties and responsibilities of the le 
gal profession, preferably taught 
with the participation of active prac 
titioners, may well be of conside1 
able value. 

We must also recognize, I believe, 
that the legal education of the past 
generation was based too exclusive: 
ly on an analysis of the opinions of 
appellate courts and failed to con 
sider equally important aspects of le 
gal training. Probably it was the rec 
ognition of this fact that led to the 
attack on law schools by Mr. Arch 
M. Cantrall (38 A.B.A.J. 907). Hig 
article has, to say the least, fluttered 
Briefly, he 


concludes that law schools are do- 


the academic dovecot. 
ing a poor job, that law student 
finish their three years of training 
in virtually complete ignorance and 
that it is ridiculous to suppose that 
law teachers, since they are not cur 
rently involved in the practice, real 
ly know anything about teaching 
law. You can well imagine that these 
commanded somewhat 


views have 


less than unanimous assent in aca 
demic circles. 

And yet honesty requires me to 
state that within this mountain of 
misapprehension can be found a 
thin golden vein of truth. It is per 
fectly correct to say that law schools 
do not produce men who are imme 
diately qualified to enter the prac 
tice. It is not correct to assert tha 
law schools are unaware of this de 
ficiency or are indifferent toward it 
As a matter of fact, some institu 
tions, including my own, have madé 
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earnest efforts to remedy this defect 
to some extent through the use of 
problem courses designed to give 
training in professional skills such 
as drafting and counseling which 
are not emphasized in conventional 
law school instruction. But we must 
recognize that law schools do not 
hold themselves out to impart such 
information as the location of the 
washroom in the courthouse or the 
nickname of the clerk of court. It 
they were to devote themselves to a 
program of “practical” instruction 
in what might be called the Cantral- 
lian sense, they would actually be 
the 
training imaginable. 


providing most impractical 
We thus find ourselves somewhat 
impaled the 


horns of a dilemma. To be “prac- 


uncomfortably on 
tical” is impractical. To be theoret- 
ical is practical. But to be theoret- 
ical does not in itself make one fit 
for the practice. It will require a 
measure of skill to extricate our- 
selves from this situation. And al- 
though I have stated the problem 
somewhat facetiously it is a serious 
one which demands a satisfactory so- 
lution. 

At this point it should be said that 
the solution cannot be provided by 
the law schools alone or by the prac- 
titioners alone as long as they as- 
sume an antagonistic attitude toward 
each other. One of the unfortunate 
results of the emergence of law 
teaching as a separate branch of the 
profession has been the involuntary 
segregation of the teacher from the 
life of the Bar. The difficulty in my 
opinion is largely psychological, but 
it is nevertheless real. Teachers, in 
my experience, tend to shun con- 
tacts with the Bar because they fear 
that they may be rebuffed. Con- 
versely, practitioners are likely to 
attribute to teachers an air of intel- 
lectual superiority which they do not 
in fact possess. We need to remem- 
ber that we all are members of one 


profession and that we share, or 
should do so, common aspirations 
and ideals. Further than this, stand- 
ards of legal education should be the 
joint creation of all segments of the 
profession. If they are so ultra- 


academic that they cannot stand the 
criticism of the practitioner they 
should fall. If they are so falsely 
“practical” that they represent mere- 
ly a learning by rote of existing rules 
they likewise should fall. It is only as 
a result of joint agreement after full 
and free discussion in an atmosphere 
faith that 
standards should be formulated and 


of tolerance and good 


adopted. 

The first and most obvious point 
to make is that there is no ready- 
made solution to the problem of fit- 
ting the law student for the im- 
mediate practice of Medical 


schools do not purport to fit doctors 


law. 


for the practice of medicine, but 
they have at hand the solution of 
the hospital where interns may learn 
“live materials” the 


on under 


Su- 
pervision of practicing physicians. 
There is at present no analogous in- 
stitution for the training of young 
lawyers. If we could develop a sys- 
tem of legal internship it would go 
far toward solving one of the most 
pressing problems with which we 
are faced. Various experiments have 
been tried with varying degrees of 
success. A preceptorship or required 
clerkship is the rule in some states, 
but the results to say the least are 
inconclusive. Large law firms can, if 
they will, supply the requisite prac- 
tical training for their clerks but in 
some instances at least the young 
men have been forced into too early 
specialization. Legal aid work may 
be a partial answer but it does not 
fill the whole need. Serious and con- 
centrated effort by all segments of 
the profession should be devoted to 
this problem in the hope that an 
answer may be found. 

There are, however, other areas 
in which more progress has been 
made and in which the future seems 
to hold a degree of promise. These 
can roughly be described as the 
areas of continuing or post-admis- 
sion legal education. Here, it seems 
to me, the demands of the practicing 
lawyer can be satisfied through the 
cooperation of the Bar and the law 
schools. 

In the field of undergraduate legal 
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instruction a knowledge of theories 
and techniques is of the greatest im- 
portance. This is true in a more 
limited sense in the field now under 
discussion. But in many cases, con- 
tinuing legal instruction is practical 
if it is “practical”. For the man who 
has received an adequate instruction 
there 
how” courses from which he can prof- 
it. Were it not for the fact that the 


in theory are many “know 


law school years are necessarily few 
in number these courses might well 
be given to undergraduates as, in- 
deed, some of them are. In any case, 
courses in trial techniques, the exam- 
ination of titles, probate proceedings, 
income tax practice on an elemen- 
tary level and the like can profitably 
be given either in institutes conduct- 
ed by members of the Bar or in law 
schools on week ends or in the eve- 
nings. The instructors should for 
the most part be practitioners and 
should strive for a factual type of 
presentation. Some profit may be 
gained from such endeavors even if 
they are preceded or followed by a 
dinner with the usual liquid embel- 
lishments. 

On a somewhat different plane are 
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courses designed for those who have 
become interested in particular 
fields of the law and who wish to 
learn more about them. Such cours- 
es assume a certain degree of com- 
petence on the part of those who 
take them and thus are offered on a 
substantially higher level than those 
to which I have previously referred. 
Law school teachers who have be- 
come specialists in various areas will 
participate in these courses to a sub- 
stantial degree. The duration may 
be longer than in the case of the 
more elementary type and a certifi- 
cate of achievement may be the re- 
ward for successful completion. In- 
stitutes dealing with advanced in- 
come tax law are perhaps the best 
examples of this type of instruction. 


Meeting a Modern Trend... 
Specialization in Practice 
There is still another area in which 
the law schools and the practition- 
ers may well join forces. One of my 
theories about practice is that it is 
becoming more and more special- 
ized. Although we still tend to think 
of the general practitioner, of whom 
the country lawyer is the prototype, 
as being typical of our calling, it is 
quite evident that he is passing from 
the scene just as the family doctor 
is vanishing into the realm of leg- 
end. Abraham Lincoln could prac- 
tice law in the frontier community 
of which he was a part without spe- 
cial competence in any field, but 
with a general facility which en- 
abled him to handle all types of cas- 
es in an acceptable manner. Today, 
at least in the larger centers of pop- 
ulation, lawyers are becoming spe- 
cialists whose community of interest 
is constantly their 
knowledge of particular areas is en- 
hanced. Tax lawyers may talk to 
each other, and presumably, to God, 
but they do not begin to understand 
the labor lawyer or the obscure but 
prosperous lives and 
moves and has his being in the 
never-never land of bond issues and 


shrinking as 


person who 


corporate indentures. 

The Bar is now faced with the 
problem of recognizing or not rec- 
ognizing specialties. Current views 
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of legal ethics, probably defensible 
in their present setting, preclude a 
lawyer from announcing to the pub- 
lic that his practice is limited to any 
one field. This is justified on the 
basis that such an announcement is 
at least indirectly a method of solic- 
iting business in that it asserts by 
implication special competence in a 
field where there are no criteria by 
which competence may be judged. 
And yet we all know that there are 
lawyers who in fact practice nothing 
but tax law or labor law, although I 
was recently informed by an emi- 
nent member of the Bar that the lat- 
ter area does not exist. 

It seems to me that the question 
here is whether or not there are de- 
finable bodies of knowledge which 
can be described as legal specialties 
and whether a person who demon- 
strably possesses such knowledge can 
then hold himself out as a specialist. 
This is a matter of sufficient prac- 
tical concern to cause the President 
of the American Bar Association to 
appoint a committee to investigate 
the possibilities. As a member of the 
committee it would be inappropri- 
ate for me to express my individual 
views as to the desirability of the 
recognition of specialties at this 
time. It may be said, however, that 
the demand for practice in limited 
areas is such that legal education 
should take cognizance of it and en- 
deavor to supply the need. 

Formal graduate instruction in 
law has, in the past, largely been 
confined to two phases which are in- 
terconnected. The first is essentially 
a year or two of training for the pro- 
spective teacher and consists in ex- 
posing him to instruction by faculty 
members of leading schools plus an 
opportunity to do some individual 
research. The second is little more 
than a fourth year of law where in- 
struction is carried on in different 
subjects but by much the same meth- 
ods as are used in the conventional 
law course. Neither of these, in my 
opinion, fills the particular need 
which we are now considering. In- 
stead, it would seem possible to de- 
velop graduate curricula in various 
areas such as taxation, labor rela- 


tions or trade regulation specifically 
designed to develop experts. These 
curricula should be open only to 
persons who have had adequate 
training and perhaps experience in 
the general practice of law. They 
should include not only courses in 
law but also instruction in related 
disciplines. 

This last point is of particular sig- 
nificance. I suppose, although I 
have long since forgotten the words, 
that one need not have any particu- 
lar competence in economics to ap- 
ply the Rule in Shelley’s Case to a 
real estate transaction. Similarly, 
and I speak with deference in the 
presence of an acknowledged au- 
thority on canine law (see Snod- 
grass, “Old Dog Tray Goes to 
Court”, California Monthly, March, 
1949) the maxim that every dog is 
entitled to one bite seems to involve 
no esoteric considerations of politi- 
cal science or sociology. In short, it 
seems quite possible to practice law 
in the traditional way without much 
knowledge of other fields of learn- 
ing. But the practice of law in the 
newer fields involves to a consider- 
able extent the formulation of eco- 
nomic and social judgments which 
cannot be made on the basis of in- 
formation derived from traditional 
legal subjects. In addition, the ap- 
plication of statutory laws and ad- 
ministrative rules frequently _ re- 
quires a highly technical _ back- 
ground which has little if any rela- 
tion to what has been learned in law 
school. Thus the relation of law to 
economics or political science as the 
case may be needs to be brought out 
if instruction in this area is to ful- 
fill its purpose. It is at this point, as 
it seems to me, that the integration 
of law and the social sciences can 
best be effectuated. This is true be- 
cause it is at this point that the law- 
yer, having presumably developed 
his analytical powers as a result of 
his undergraduate legal training, 
can be properly selective and criti- 
cal in the use of non-legal materials. 
Furthermore, he knows much more 
precisely what he is interested in and 
has a much greater motivation than 
when he was a student in college. 
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It may well be that in future years 
we shall see curricula identified and 
developed which will make it pos- 
sible for lawyers to recognize spe- 
cialties as do physicians. That time 
is not yet but it is now possible for 
teachers and practitioners together 
to accomplish much of significance 
in the area of continuing legal edu- 
cation. 

Let me recapitulate. My theories 
about practice have led me to as- 
sert that the practice of law is con- 


stantly changing in emphasis and to 
some extent in direction. If legal ed- 
ucation is to prepare men and wom- 
en for the practice it must recognize 
this fact by providing at the outset 
a type of training which is theoreti- 
cal in the true sense, which imparts 
knowledge of principles and _tech- 
niques and which creates sufficient 
flexibility in the student to enable 
him to move with the times. But in 
our day, more than that is required. 
Educators must be prepared to offer 
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to the Bar and with the participa- 
tion of the Bar as a full partner con- 
tinuing programs which will enable 
the lawyer to improve his perform- 
ance, widen his horizons and in- 
crease his effectiveness as a_practi- 
tioner. 

This job is too big for one school 
or a few schools. If my argument is 
sound it will require the efforts of 
all schools if we even begin to ful- 
fill the obligation which the coming 
years will place upon us. 


Results of Election for State Delegates 


Ballots Ballots Per Cent 
Mailed Returned of Return 

Edward L. Wright 355 235 66.1 
Little Rock 
Edward G. Knowles 665 $21 48.2 
Denver 
William Poole 185 109 58.9 
Wilmington 
William B. Spann, Jr. 909 462 50.8 
Atlanta 
E. B. Smith 145 87 60.0 
Boise 
Telford B. Orbison 1037 477 45.9 
New Albany 
*W. D. P. Carey 591 233 39.4 
Hutchinson 
Cuthbert S. Baldwin 972 453 46.6 
New Orleans 
R. Carleton Sharetts, Jr. 1151 438 38.0 
Baltimore 
William W. Gibson 836 368 44.0 
Minneapolis 
John Shaw Field 251 118 47.0 
Reno 
Louis E. Wyman 187 99 52.9 
Manchester 
Lewis C. Ryan 5424 1538 28.3 
Syracuse 
Philip C. Ebeling 2523 1312 52.0 
Dayton 
Glenn R. Jack 590 333 56.4 
Oregon City 
Henry C. Hart 260 144 55.3 
Providence 
Franklin Riter 216 166 76.8 
Salt Lake City 
*Stuart T. Saunders 1149 515 44.8 
Roanoke 
Frank C. Haymond 427 260 60.8 
Charleston 

17,873 7,668 42.9 


*To fill vacancy expiring with adjournment of the 1956 Annual Meeting 
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The 1954. Internal Revenue Code: 


Sick Pay, Meals, Lodging, Salesmen’s Expenses 


by Alan L. Gornick + of the Michigan Bar (Detroit) 


® This is another in a series of articles on the 1954 Internal Revenue Code written 
by committee or subcommittee chairmen of the Section of Taxation, under the 
the supervision of the Section’s Publication Committee, John W. Ervin, Chairman. 
The articles are designed to acquaint members of the American Bar Association 
who are general practitioners with the most important provisions of the new tax 
law. Additional articles will appear in succeeding issues of the Journal. 





® Prior articles in recent issues of 
this JouRNAL have discussed the 
changes effected by the Internal Rev- 
enue Code of 1954 with reference to 
corporate distributions, partnerships, 
life insurance and annuities, various 
accounting problems, personal ex- 
emptions and deductions, problems 
of inventors, the sale of patent rights, 
and estate and gift taxes. It is the 
purpose of the following pages to 
consider briefly the changes effected 
in the fields of (1) sick pay, (2) 
meals and lodging and - (3) sales- 
men’s expenses. 

The Internal Revenue Code of 
1954 has made liberalizing changes 
of widespread interest to individual 
taxpayers in the foregoing fields. 
However, as to meals and lodging, 
the new provisions bring a lesser de- 
gree of order and certainty into the 
problem than might be desired, since 
the exclusion of such items is based 
upon a test which has in the past 
been very difficult of application. 
The provisions as to sick pay create 
a rather remarkable number of trou- 
blesome administrative and interpre- 
tative problems, as well as confront- 
ing employers with record-keeping 
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requirements which, as in various 
other areas, may virtually amount 
to the imposition of a new tax based 
upon the number of employees rath- 
er than the amount of income. Both 
the foregoing areas are, of course, 
only a small part of the larger mosaic 
of imponderable fringe benefits with 
which Congress might well have 
grappled in a more wholesale fash- 
ion. Concerning the third problem, 
involving the treatment of certain 
transportation costs and salesmen’s 
expenses as business deductions for 
computing adjusted gross income, 
the new provisions remove one type 
of inequity as between independent 
contractors and salesmen but have 
simultaneously created a new _ in- 
equity in tax treatment as between 
salesmen and other employees. 


Sick Pay 


Under Section 105(d) of the Inter- 
nal Revenue Code of 1954 an em- 
ployee may now exclude from gross 
income amounts received as wages, 
or payments in lieu of wages, for a 
period during which he is absent 
from work either on account of per- 
sonal injuries or sickness. The ex- 





clusion is subject to a $100 weekly 
rate maximum limitation. In _ the 
event that the absence is due to sick- 
ness, there is an added limitation in 
that the exclusion will not apply to 
amounts attributable to the first sev- 
en calendar days of the illness unless 
the employee is hospitalized for at 
least one day during the period of 
illness. 

The above exclusion is an excep: 
tion to the general rule provided in 
Subsection (a) of the same section 
that amounts received by an employ 
ee through accident or health insur 
ance for personal injuries or sickness 
are to be taxed to the extent that the 
amounts received are either attrib- 
utable to contributions which were 
made by the employer and which 
were not taxable to the employee, or 
are paid directly by the employer. 
For purposes of the above, amounts 
received under a health or accident 
plan for employees, and amounts re- 
ceived from a sickness and disability 
fund maintained under the law of a 
state, territory or the District of Co- 
lumbia are to be accorded the same 
treatment as those received through 
accident or health insurance. 

The foregoing provisions have no 
counterpart in the 1939 Code, and 
were designed to complement the 
provisions of Section 104, which, in 
the main, incorporates the provisions 
of Section 22(b)(5) of the prior 
Code. Under Section 104 (a), gross 
income will not, except as limited, 
include amounts received as compen- 
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sation for personal injuries or sick- 
ness (1) under workmen’s compen- 
sation, (2) as damages, (3) through 
accident or health insurance and 
|) as a pension or annuity for per- 
sonal injuries or sickness resulting 
from service in the armed 
forces of any country. 


active 


Apart from a minor change which 
extendedthe exclusion under Clause 
(4), above, to cover amounts re- 
ceived as compensation for injury or 
sickness resulting from active service 
in the Coast and Geodetic Survey or 
the Public Health Service, the major 
change is that which renders the ex- 
clusion under Clause (3), above, in- 
applicable to the extent that the 
compensation is paid directly by the 
employer or js attributable to the 
employer’s contribution toward the 
accident or health insurance which 
was not includable in the gross in- 
the employee. In_ these 
two instances, the amounts received 


come of 


would be excludable, if at all, by 
virtue of the provisions of Section 
105. 

To an increasing degree, em- 
ployers have sought to supplement 
amounts received by employees as 
compensation for occupational acci- 
dents and sickness, and to arrange 
for a continuation of income where 
the disabilities were non-occupation- 
al. Under prior law the excludability 
of payments which supplemented 
benefits received under workmen's 
compensation acts frequently de- 
pended on whether the remedies un- 
der such acts were exclusive. In the 
event that the remedies under such 
an act were exclusive, and the pay- 
ments were not made pursuant to a 
court-sanctioned agreement within 
the act, the differential payments 
were taxable. The same was true 
where the payments were made for 
non-occupational disabilities. The 
differential payments (and the non- 
disability payments) 
did not qualify as amounts received 


cupational 


inder workmen’s compensation. 
Moreover, they were not excludable 
«$s damages since the latter phrase 
‘ontemplated payments, whether by 
‘uit or agreement, in satisfaction of 


tort or tort type of liability. 





The foregoing rules limiting the 
excludability of such payments re- 
sulted in shifting the inquiry to de- 
termining whether the payments had 
been received through accident or 
health insurance. When the 
ance was provided by a regular car- 
rier of insurance, the exclusion was 
clearly authorized. It was in those 
instances in which the employer had 
set up a private plan to compensate 
employees for accidents or sickness 
that the greatest difficulties were ex- 
perienced. Compliance with a state 
disability statute in and of itself was 
not sufficient to transmute the plan 
into one of insurance. 

Factors which the Internal Rev- 
to be in- 


insur- 


enue Service considered 
dicative of the existence of “insur- 
ance” were (1) the existence of an 
independent fund consisting entire- 
ly of contributions by the employees 
and earnings derived from these con- 
tributions; (2) the presence of a spec- 
ified maximum on the payments, 
whether or not based in part on 
wages; and (3) the fact that the 
period during which the benefits 
were payable did not depend upon 
the employee’s length of service. On 
the other hand, characteristics which 
made the Service less ready to discern 
“insurance” included (1) the ab- 
sence of contributions similar to pre- 
miums made by the employee; (2) 
the absence of a trust or other entity 
into which the employer could make 
his contributions; (3) the basing of 
benefits on regular salaries; and (4) 
the measuring of the duration of the 
benefit period by the length of the 
employee's service. The existence of 
a contractual right to receive the 
benefits was not controlling. 

Section 105(d) and the auxiliary 
Section 106 were enacted in order to 
equalize the treatment of amounts 
received by employees through in- 
sured and non-insured employer ac- 
cident plans and to eliminate the 
element of confusion interjected by 
Epmeier v. United States, 199 F. 2d 
508. Under the new law, an employ- 
er’s contributions to health and ac- 
cident plans are excluded from the 
employee's income, whether made to 
an insurance carrier or to any type 
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of independent fund and whether 
the coverage is on a group or indi- 
vidual basis. As under prior law, 
amounts received by an employee 
through 
and as damages will cor€inue to be 
excluded. Amounts received through 
accident or health insurance will also 


be excluded under Section 104 (ex- 


workmen's compensation 


cept as to any amounts which rep- 
resent a recovery of medical expenses 
deducted with tax benefit in a prior 
year). When, however, the amounts 
received through accident or health 
insurance are attributable to em- 
ployer contributions that were not 
includable in the gross income of the 
employee or that are paid directly 
by the employer, the provisions of 
Section 105 become operative. These 
provisions in effect render the em- 
ployee non-taxable upon the differ- 
ential payments discussed above in 
the case of occupational disability 
and upon amounts received as wages 
or payments in lieu of wages when 
the absence from work is due to 
non-occupational injuries or sick- 
ness. These exclusions, however, as 
noted above, are subject to the $100 
weekly rate limitation, and to the 
hospitalization rule in the event that 
the absence from work is due to sick- 
ness rather than injury. 

By way of illustration, if an em- 
ployee were absent from work by 
reason of sickness for a period of 
ten days, the wages attributable to 
the first seven calendar days would 
not be excludable unless he had 
been hospitalized for at least one 
day during the entire period of ill- 
ness. What will constitute a day of 
hospitalization is not defined. The 
illustration given in the Conference 
Committee Report relates to a per- 
son who is hospitalized on one day 
and is discharged two days later. The 
result may be less clear had he been 
discharged on the second day after 
more than twenty-four hours of hos- 
pital tenure. The subsection of the 
Code, albeit in a slightly different 
connection, is phrased in terms of 
calendar days, and since the person 
had not been hospitalized for one 
full calendar day, the Service could 
possibly have taken the position that 
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the hospitalization in this latter in- 
stance would not suffice. The Service 
has, however, taken the view in the 
proposed regulations on Section 105, 
issued on March 24, that the condi- 
tion will be satisfied if the employee 
is admitted to and confined in a 
hospital as a bed patient for one 
hospital day. Entry as an in-and-out 
patient is not sufficient, nor is entry 
in the out-patient ward or the emer- 
gency ward of a hospital. 

It seems clear that a hospitaliza- 
tion by reason of injury after, for 
example, an absence due to sickness, 
will also not qualify, since the hos- 
pitalization was not on account of 
sickness. It should also be clear that 
absences on account of sickness for 
seven calendar days or less may not 
be cumulated in order to qualify a 
subsequent absence on account of 
sickness (for example, three days) 
where there has been no hospitali- 
zation. The language of the Code 
in this connection is phrased in terms 
of “a period” and “such period”. 

Again by way of illustration, if an 
employee whose weekly rate of pay 
is $150 should be injured under cir- 
cumstances entitling him to a weekly 
award of $30 were, for example, to 
be absent for a period of several 
weeks, and if under the plan his reg- 
ular wage is continued for the period 
of disability, the $30 weekly award 
would be excluded from gross in- 
come under Section 104 (as an 
amount received under a workmen’s 
compensation act) and the exclu- 
sion under Section 105 would be 
$100. A more difficult question pre- 
sents itself had the absence been, 
for example, only three days. The 
Service has taken the position that 
the exclusion (assuming that work- 
men’s compensation did not cover 
the disability) is to be limited to 
$60. The Code, however, speaks in 
terms of a weekly rate of $100, and 
it is at least arguable that the ex- 
clusions for the three days should be 
$90. 

The proposed regulations have al- 
so provided rules for applying the 
exclusion where the employee makes 
contributions under the plan, where 
the individual is employed by more 
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than one person, and where the ben- 
efits are paid on other than a weekly 
payroll period. 

When the individual contributes 
to the cost of an individual insurance 
policy, the portion of the proceeds 


_ received through the insurance and 


allocable to his employer's contribu- 
tions is in the same ratio as the em- 
ployer’s contributions for the current 
policy year bear to the total con- 
tributions of the employer and em- 
ployee for that year. The computa- 
tion in the case of group policies is 
slightly more complicated because of 
the fact that the net premium cost 
is not known until after the close of 
the policy year. In this instance the 
ratio is, as a general rule, determined 
by dividing the net premiums con- 
tributed by the employer for the last 
three policy years preceding the cal- 
endar year of receipt, during which 
the policy has been in force and for 
which the amount of the net pre- 
miums is known on the first day of 
the calendar year of receipt, by the 
total net premiums contributed by 
the employer and all employees for 
such policy years. Despite a minor 
flaw in drafting the provision insofar 
as it would apply to other situations, 
and a minor omission, the provision 
should prove to be a workable rule. 

Individuals who are employees of 
more than one person, each of whom 
has a separate sick-pay plan, are 
treated in the same fashion as in- 
dividuals who receive benefits under 
more than one plan maintained by 
the same employer. In each instance 
the weekly rates of the plans are ag- 
gregated and a combined weekly rate 
determined. 

The rules for determining the 
weekly rate when benefits are paid 
on other than a weekly pay period 
can, however, lead to rather strange 
results. Under the proposed regula- 
tions the weekly rate for benefits 
paid on the basis of a semi-monthly 
pay period is determined by dividing 
the product of the semi-monthly rate 
and 24 by 52. Thus, the weekly rate 
of an individual who receives a semi- 
monthly salary of $210 would be 
$96.92. If the same individual were 
to be absent from work on account 
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of an accident for five days during 
a pay period which had nine normal 
work days, the benefits received un- 
der a typical wage continuation plan 
would be $116.65. In view of the fact 
that the “weekly rate” as determined 
was not in excess of $100, the full 
$116.65 would, under the letter of 
the regulations, be excludable. The 
result is unexpected and might lend 
credence, when viewed in the light 
of the references to be found in the 
committee reports, to the possible 
contention that the term “weekly 
rate” should be read as an over-all 
weekly limitation. 

As was noted above, under prior 
law a great deal depended upon 
whether the payments had been re- 
ceived through “insurance”. In this 
respect a similar question will now 
be whether the payments have been 
received under a “plan”. Taxpayers 
should, however, experience consid 
erably less difficulty in qualifying in 
this respect; the proposed regula- 
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ions leave considerable latitude. A 
plan may cover one or more employ- 
ees and there may be different plans 
for different classes of employees. 
Che plan need not be in writing and 
the employees need not have enforce- 
able rights. However, if the employ- 
ee’s rights are not enforceable, the 
exclusion will apply only if, at the 
time the employee became sick or in- 
jured, “ . . . the employee was cov- 
ered by a plan (or a program, policy, 
or custom having the effect of a 
plan) providing for the payment of 
amounts to the employee in the 
event of personal injuries or sickness, 
and notice or knowledge of such 
plan was reasonably available to the 
employee”’. 

It might.also be mentioned that 
an amendment to the withholding 
tax regulations has been published 
regarding payments which are ex- 
cludable under Section 105 (d) and 
which are made before January I, 
1956. Under the amendment an em- 
ployer is given the choice of whether 
or not to withhold a tax on such 
payments. In the event that he elects 
not to withhold, the employer should 
be prepared to maintain records 
which (1) show the amounts sep- 
arately, and (2) establish the facts 
necessary to show that the employee 
is entitled to the exclusion. Those 
who elect to withhold will be in a 
position to avoid what may in many 
instances prove to be substantial ex- 
tra record-keeping costs and from 
making adjustments that will other- 
wise be necessary where an employer 
withheld on payments prior to the 
receipt of evidence that they were 
eligible for the exclusion under Sec- 
tion 105(d). Proposed regulations 
covering such amounts paid after 
December 31, 1955, have eliminated 
the election and would require with- 
holding on amounts paid with re- 
spect to the first seven calendar days 
of absence, whether for sickness or 
personal injury; excludable amounts 
paid thereafter are not subject to 
withholding. 

Of the alternative solutions avail- 
able in the field of taxation of in- 
surance and plans in the nature of 
insurance covering compensation for 











accident and sickness, Congress has 
steered a middle course. One possi- 
bility would have been to tax the 
employee at the time that the em 
ployer’s contribution to such a plan 
was made. Another alternative would 
have been to tax the employee at the 
time of receipt of the benefits under 
the plan. Congress has chosen to for- 
go tax at the earlier date, and in 
effect has also decided to relieve from 
taxation what may prove to be the 
bulk of the benefits received under 
various plans. While the result is 
undeniably liberal, the $100 weekly 
maximum exclusion should be an 
effective curb on possible abuse. 


Meals and Lodging 


Section 119 of the Code provides 
that the value of meals or lodging 
is excludable from an employee’s 
gross income if furnished to the em- 
ployee for his employer’s conven- 
ience as determined by more or less 
objective conditions. In the case of 
meals, they must be furnished on the 
business premises of his employer. 
In the case of lodging, the employee 
must be required to accept the lodg- 
ing on the business premises of his 
employer as a condition of his em- 
ployment. The concluding sentence 
in the section states that in deter- 
mining whether the meals or lodg- 
ing have been furnished for the con- 
venience of the employer, employ- 
ment contracts or state statutes which 
fix the terms of employment are not 
to be determinative as to whether 
they have been intended as compen- 
sation. 

A study of the language of the 
Code suggests that there is a confus- 
standards: (1) 
whether the meals or lodging are 


ing dichotomy of 


furnished for the employer’s conven- 
ience, and (2) whether they are in- 
tended as compensation. If the first 
is found to be the case it would ap- 
pear that the value of the meals or 
lodging should be excluded from 
gross income. In the second situation 
their inclusion as a part of gross in- 
come might appear to be in order 
under the closing sentence of the 
section. It should, however, be noted 


that such an interpretation of the 
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Code would be inconsistent with the 
explanation of Section 119 to be 
found in the Senate Finance Com- 
mittee Report, page 190. The state- 
ment is there made that the value of 
the meals or. lodging is to be ex- 
from fur- 
the the 
employer, whether or not furnished 


cluded gross income if 


nished for convenience of 
as compensation. 

The ambiguous character of the 
phrase “convenience of the employ- 
er” has long been recognized (meals 
or lodging are frequently equally 
convenient to the employee) and it 
is regrettable that it has been in- 
corporated into the Code. Be that 
as it may, the language is with us, 
despite the House’s efforts to substi- 
tute a differently worded test, and 
the question of its interpretation re- 
mains. Hitherto the test has general- 
ly been considered to be satisfied 
when the meals or lodging were fur- 
nished on the a decision 
reached by the employer and when 


basis of 


it was necessary for the employee to 
receive them in order to perform his 
duties properly (Mim. 5023, 1940-1 
C.B. 14); or, phrased in another way, 
when furnished at the employer's 
discretion and the “inherent nature 
of the employment” requires that 
the employee accept the facilities 
(Hazel W. Carmichael, 7 T.C.M. 
278). Thus, in a familiar case, the 
value of meals and lodging furnished 
to a resident hotel manager (and his 
wife) were found to be excludable 
from his income (Arthur Benaglia 
v. Comm., 36 B.T.A. 838). 
Furthermore, by inserting the ap- 
parently additional requirement in 
the case of lodging that the employee 
must accept such lodging “as a con- 
dition of his employment”, the stat- 
ute casts a cloak of further ambiguity 
around the phrase “for the conven- 
ience of the employer” 
peared under the 1939 Code that the 


, Since it ap- 


meaning of the two phrases was sub- 
stantially alike. The similarity of the 
definition of the phrase “conven- 
ience of the employer’’ to the Senate 
Finance Committee definition of the 
phrase “required . . . as a condition 
of his employment” should be noted. 

(Continued on page 664) 
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Owen J. Roberts, 1875-1955 


* Owen Josephus Roberts was born 
in Germantown, a suburb of Phila- 
delphia, on May 2, 1875. His pater- 
nal grandfather, William Owen 
Roberts, came to this country from 
Wales in 1808. His maternal grand- 
mother was a descendant of early 
German settlers in Pennsylvania. 
There were, accordingly, fused in 
him the fighting qualities and foren- 
sic skill of the Celt and the pains- 
taking industry and passion for ac- 
curacy of the Teuton. Throughout 
his life he exemplified these charac- 
teristics. 

He was educated at the German- 
town Academy, a school founded in 
1760, and at the University of Penn- 
sylvania, from which he received his 
Bachelor of Arts degree in 1895 and 
his Bachelor of Laws degree in 1898. 
He was elected to Phi Beta Kappa 
while in college and was graduated 
from the law school with the highest 
honors. Immediately upon gradua- 
tion, he became associated with the 
law school as an instructor, and later 
became an assistant professor and 
eventually a full professor, conduct- 
ing courses there until 1917. His 
interest in the school continued 
throughout his life, so much so that 
after retiring from the Supreme 
Court, he accepted an invitation in 
1948 to serve as its dean, on a tem- 
porary basis and without compensa- 
tion; he continued such service for 
three years. 

Justice Roberts early obtained 
recognition as a court lawyer of the 
first magnitude. In 1903 he was 
named First Assistant District At- 
torny of Philadelphia and served in 
that position until 1906. In 1912 he 
formed a partnership with William 
W. Montgomery, Jr., and Charles 
L. McKeehan, the latter of whom 
became a judge of the United States 
District Court for the Eastern Dis- 


trict of Pennsylvania. He remained 
a member of this firm until his ele- 
vation to the Bench in 1930. In May 
of 1918 he was named by the United 
States Attorney General as Special 
Assistant to prosecute cases arising 
under the World War I Espionage 
Act in the Eastern District of Penn- 
sylvania. He obtained several con- 
victions for sedition while serving in 
that capacity. 

In the years immediately follow- 
ing World War I, his practice grew 
with unusual rapidity, and he was 
seen in the courts, not only of Phila- 
delphia, but in adjoining counties 
and states almost continually. Dur- 
ing that period he also accepted ap- 
pointments as director of a number 
of widely known corporations. 

He first attained national promi- 
nence when, on February 16, 1924, 
President Coolidge appointed him 
as Special Counsel to serve with 
former Senator Atlee Pomerene to 
investigate and prosecute the Tea 
Pot Dome and Elk Hills Oil cases. 
Six years were spent by the two 
counsel in this litigation, resulting 
in a restoration to the Navy of all 
lands which had been leased, and 
later in the conviction of Secretary 
of the Interior Albert B. Fall, and 
the holding in senatorial and judi- 
cial contempt of Harry F. Sinclair. 
These accomplishments called him 
so prominently to the attention of 
the nation that when, on May 9, 
1930, President Hoover appointed 
him an Associate Justice of the 
Supreme Court of the United States, 
his nomination was almost immedi- 
ately unanimously confirmed by the 
Senate. He took his place on the 
Bench on June 2, 1930, and retained 
it until his resignation fifteen years 
later on July 5, 1945. 

Almost immediately after his as- 
sumption of his judicial duties, the 
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Court found itself presented with 
problems of the most vexing nature, 
arising out of legislation enacted in 
an effort to relieve the country of 
the effects of the Great Depression 
and later as a result of the New Deal. 
The Court was evenly divided when 
Justice Roberts took his seat be- 
tween the so-called conservatives 
and liberals. It was, accordingly, 
widely believed and repeatedly stat- 
ed that Justice Roberts for a num- 
ber of years held the balance of 
power, and that the way he voted 
determined the issue. The justifica- 
tion for this belief lay in his inde- 
pendence of thought and his ap- 
proach to the constitutional ques- 
tions involved in the many appeals 
which came before the Court in 
those days. 

His concept of the judicial func- 
tion, in its approach to a solution 
of a constitutional question, was, as 
he often said, to lay the statute 
down beside the Constitution and 
see whether there was any article 
or section of the latter with which 
the statute came into conflict. If he 
could find none, he voted to sustain. 
If he could find any sufficiently se- 
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ious, he voted to strike down the 
ict. Accordingly, he was often 
yranded as a 
iain as a liberal. But he was nei- 
He did that a 
judge’s social or political philoso- 


conservative and 


her. not believe 
phy should tinge, much less control, 
his judicial determination of a con- 


He 
quently criticized by those who did 


stitutional question. was fre- 
not agree with his conclusions, but 
this is the penalty of independence 
of thought. In his later years on the 
Bench, he found himself frequently 
in disagreement with the majority 
and, wherever he deemed it of value 
to the clarification of the law, he 
wrote a dissenting opinion. Some of 
these dissents are among the most 
powerful of his contributions. 

His 


aside from his judicial work, while 


one outstanding service, 
on the Court, was his acceptance of 
President Roose- 


velt to head a five-man commission 


appointment by 


to fix responsibility for the unpre- 
paredness for the attack on Pearl 
Harbor. The report of the com- 
Rob- 


assist- 


mission, prepared by Justice 
erts but with the invaluable 
ance of his four colleagues, all of 
high in 
Army, Navy or Air Force, while the 
subject of criticism by those who did 


whom were officers the 


not comprehend the scope of the 
inquiry, nevertheless is said to have 
been instrumental in the congres- 
sional demand for 
of the services into the Department 
of Defense. 

Justice Roberts retired from the 
Bench at the age of seventy. He did 
not resume the active practice of 
He declined to resume 
work, which had been his chief me- 
tier prior to his elevation to the 


the unification 


law. court 


Bench, coming out of retirement 
only once, in December, 1954, to 
argue a case involving the propriety 
of a certain action of the Supreme 
Court of Pennsylvania. His interests 
during the last decade of his life 
were, however, many and various. 
Intensely interested in the program 
Western 

which 


of a federation of the 


democracies, an_ interest 
began before 


spent much time speaking in various 


his retirement, he 
parts of the country in its behalf, 
and later became President of the 
Atlantic 
devoted to this project. 


Union, an _ organization 

In 1946 President Truman called 
upon him to head an amnesty board 
11,000 
persons convicted of World War II 


to review the cases of some 


draft violations, and he also served 
as chairman of a special advisory 
board set up to review the cases of 
27,500 service personnel convicted 
by courts martial during the war. 

A leading layman of the Protest- 
ant Episcopal Church, Justice Rob- 
erts, in 1946, became the first lay- 
man ever elected as President of the 
House of Deputies of the General 
Convention of that Church, held in 
Philadelphia in the autumn of that 
year. During that same year, he 
served as Chairman of the National 
Mental Health and as 
Chairman of the National Security 
Commission to 


Foundation 
advocate universal 
military training. In 1952 he was 
elected President of the American 
Philosophical Society, of which he 
he had long been a member, and 
was re-elected in 1953 and 1954. 

In 1953 he was elected Chairman 
of the Board of the Fund for the 
Advancement estab- 
lished by the Ford Foundation, and 


of Education, 
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in that same year he became a mem- 
ber of the Board of Regents of the 
Smithsonian Institution at Washing- 
ton. In his work for the Ford Foun- 
dation, he _ traveled extensively, 
spending several weeks in the Virgin 
Islands in 1953 and in California in 
1954. Elected a trustee of the Uni- 
alma 


the 


Bench, he took an active part in the 


versity of Pennsylvania, his 


mater, while he was still on 
deliberations of that body after his 
1954 
committee appointed to conduct a 
survey of all of the activities of the 
institution. 


retirement, and in headed a 


Justice Roberts was awarded hon- 
orary degrees of Doctor of Laws by 
a number of colleges and universi- 
the University of 
Pennsylvania, and in 1951 he was 


ties, including 
awarded the degree of Doctor of 
Civil Laws by Oxford University. 
His interest in the field of education 
never dwindled, and the degrees so 
awarded were fitting recognition 
not only of his public services but 
of that interest. 

His death, on May 17, a few days 
after his eightieth birthday, ended 
one of the outstanding careers of 


Americans of our time. As the New 


York Herald Tribune so well put it 


in its editorial following his decease: 


The possession by any nation of 
men of Justice Roberts’ independent 
stripe, whose sound judgment is in- 
stinctively trusted, is an invaluable 
asset. To such as he, when a supreme 
controversy rages, men can look with 
confidence for an unbiased appraisal 
of the facts. He died yesterday 
after a full life, a man whose efforts 
had won him great success and whose 
qualities had won the universal respect 
of his fellow countrymen. 

Rosert T. McCRACKEN 
Philadelphia, Pennsylvania 
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The Hoover Commission Report: 


Improvement of Legal Services and Procedure 


by Whitney R. Harris - Executive Director of the American Bar Association 


®" This is the second portion of Mr. Harris’s summary of the reports of the 
Hoover Commission and its task force on legal services and procedure in the 
Federal Government. The first portion appeared in the June issue of the Journal, 
beginning at page 497. The third and concluding portion will appear in August. 





* Constitutional requirements for 
standards defining and limiting del- 
egations of power to administrative 
agencies were delineated by courts 
in the early thirties.2* Since that 
time, legislative draftsmen have ex- 
perienced little difficulty in enu- 
merating sufficient standards in en- 
abling legislation to meet the tests 
of the But the task 
force found that compliance with 
minimum require- 
ments has not prevented statutory 
delegations characterized by unduly 


Constitution. 


constitutional 


broad, vague, general and otherwise 
defective standards. 

Limitations upon administrative 
authority in many enabling statutes 
were studied and evaluated by the 
task force. It contrasted the vague 
and relatively meaningless standards 
of some statutes with clear and well- 
defined standards in others. It con- 
cluded that the Congress should es- 
tablish an instrumentality to review 
existing and proposed statutes to as- 
sure that the standards which qual- 
ify grants of authority to agencies 
are specific and precise. 

The Commission concurred in the 
desirability of greater specificity in 
legislative standards: 

This would serve several desirable 
ends. It would canalize administrative 
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discretionary authority, assure neces- 
sary protection of private rights, and 
afford the citizen a better understand- 
ing of the laws with which he is ex- 
pected to comply. And finally, by ren- 
dering more definite and certain the 
boundary lines of authority, the de- 
partments and agencies would them- 
selves be helped.*4 
The Commission recommended that 
authority delegated by the Congress 
to federal administrative agencies be 
clearly and precisely defined in the 
legislation, and that agencies strict- 
ly adhere to the letter and intent of 
the law. 


Due Process, Efficiency and 
Economy in Administrative 
Procedure 
The task force studied legal proce- 
dure in the executive branch of the 
Federal Government for the purpose 
of proposing improvements of gen- 
eral applicability. Its approach to 
these problems thus differed from 
the President's Conference on Ad- 
ministrative Procedure which, apart 
from consideration of the status of 
hearing examiners, confined itself 
largely to suggestions for specific im- 
provements in administrative proce- 
dure which, for the most part, could 
be accomplished by agency rule.*® 
Extensive consideration was given 


by the task force to the Administra- 
tive Procedure Act of 1946, the ex- 
perience of agencies with it, the nu- 
merous exemptions from it and the 
success of the act in improving due 
process of law at the administrative 
level of government. The task force 
concluded: 


Eight years’ experience under the 
Administrative Procedure Act has 
demonstrated the value of that statute 
in protecting the public interest and 
private rights. The act should there- 
fore be applied to agencies and func- 
tions now exempt, and it should be 
strengthened as the charter of Federal 
administrative law.2® 

The Commission referred to the Ad- 
ministrative Procedure Act “as the 
basic charter of Federal administra- 
tive law”.?7 

In formulating its proposals, the 
task force was guided by five basic 
policy considerations: 

(1) Sound administrative proce- 
dures are indispensable to adminis- 
trative justice. 

(2) The more closely that admin- 
istrative procedures can be made to 





22. United States v. Darby, 312 U.S. 100, 118 
(1941); Wickard v. Filburn, 317 U.S. 111, 125 
(1941). [This footnote was inadvertently omit- 
ted from Part I of Mr. Harris's article. It 
should have appeared on page 562 of the June 
issue.]} 

23. Panama Refining Co. v. Ryan, 293 US. 
388 (1935); A. L. A. Schechter Poultry Corpo- 
ration v. United States, 295 U.S. 495 (1935). 

24. Com. Rep., pages 49-50. 

25. Collins, Administrative Procedure: The 
Conference Submits Its Final Report, 41 
A.B.A.J. 311 (April, 1955). 

26. Task Force Rep., page 137. 

27. Com. Rep., page 50. 
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conform to judicial procedures, the 
greater the probability that justice 
will be attained in the administrative 
process. 

(3) Formalization of administra- 
tive procedures along judicial lines 
is consistent with efhiciency and sim- 
plification of the administrative pro- 
cess. 

(4) The administrative process is 
improved and rendered more fair 
and efficient by uniform standards 
and forms of procedure. 

(5) The administrative process is 
only as efficient and effective as the 
personnel who administer the pro- 
cess. 

With these basic considerations as 
guideposts, the task force undertook 
the difficult task of proposing tech- 
nical recommendations for achiev- 
ing a greater measure of due pro- 
cess of the administrative 
of the Government. 


law in 
functions 

Exemptions from Statutory Con- 
trols. An exhaustive study was made 
by the task force of exemptions from 
the Administrative Procedure Act 
existing under various statutes. The 
task force found that since the adop- 
tion of the act in 1946 specific ex- 
emptions of certain agencies and 
functions had been incorporated in 
at least twelve statutes. Careful eval- 
uation of these exemptions led the 
task force to the conclusion that 
many of them were no longer justi- 
fied. The task force proposed that, 
except where a functional exemp- 
tion is clearly required in the public 
interest, every agency of the execu- 
tive branch, except subordinate lo- 
cal governmental units, be subject 
to general statutory controls over the 
administrative process. The Com- 
recommended that every 
agency be subject to such controls 
except where exemption of a spe- 
cific function is clearly required in 
the public interest or is expressly 
provided by Congress. 

Public Information. With the en- 
actment of the Federal Register Act 
of 1935,28 Congress took the most 
important initial step to provide in- 
formation to the public, through a 
nedium of general circulation, of 
executive orders and administrative 


mission 


rules and regulations. Yet in 1941, 
the Attorney General’s Committee 
on Administrative Procedure re- 
ported: 

An important and far reaching de- 
fect in the field of administrative law 
has been a simple lack of adequate 
public information concerning its sub- 
stance and procedure. Laymen 
and lawyers alike, accustomed to the 
traditional processes of legislation and 
adjudication, are baffled by a lack of 
published information to which they 
can turn when confronted with an 
administrative problem.?® 
This problem came under further 

legislative scrutiny when the Admin- 
istrative Procedure Act was under 
consideration by the Congress. Sec- 
tion 3 of the act was intended to 
implement the Federal Register Act 
by defining the materials that agen- 
cies are required to publish in the 
Register. The importance of this 
Section was noted by the Senate 
Judiciary Committee: 

The public information require- 
ments... are in many ways among the 
most important, far-reaching, and use- 
ful provisions of the bill. For the in- 
formation and protection of the pub- 
lic wherever located, these provisions 
require agencies to take the mystery 
out of administrative procedure by 
stating it. [Section 3]...has been 
drawn upon the theory that adminis- 
trative operations and procedures are 
public property which the general 
public, rather than a few specialists or 
lobbyists, is entitled to know or to 
have the ready means of knowing 
with definiteness and assurance.3° 
The task force gave particular at- 

tention to the adequacy of Section 
3 in providing information on agen- 
cy organization and procedures. It 
concluded that additional legislation 
is required to provide more adequate 
public information and to assure 
agency compliance. The Commis- 
sion agreed with the task force on 
its proposals and recommended that, 
except as to matters requiring se- 
crecy or relating solely to internal 
agency instructions or management, 

(1) Clear and brief descriptions 

of organization, statements of the 
general course and method of opera- 
tion and descriptions of forms and 
instructions be published in the Fed- 
eral Register; 

(2) All substantive rules, state- 
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ments of policy and interpretations 
of general applicability to the public 
be published in the Federal Register; 

(3) All final opinions and orders 
in the adjudication of cases should 
be promptly published or made 
available to public inspection, ex- 
cept as otherwise provided by stat- 
ute; 

(4) All matters of official record 
not enumerated above be made 
available to public inspection except 
as required for the protection of 
personal privacy of a member of the 
public or as otherwise provided by 
statute; and 

(5) No agency rule, order, or 
opinion be valid or effective unless 
and until published or made avail- 
able to public inspection as required 
by law, except where a person has 
actual knowledge thereof or notice 
pursuant to statute. 

Rule Making. When applied to 
substantive matters, rule making by 
agencies constitutes subordinate leg- 
islation. Rules lay down standards 
of conduct binding upon all to 
whom they apply and have the force 
and effect of law.*! But unlike acts 
of Congress, they are not adopted 
after committee hearings and open 
discussion in assembly. In the ab- 
sence of statutory restrictions, agen- 
cies may adopt rules in camera. 

In some instances, hearings are re- 
quired under the Constitution or by 
statute prerequisite to the adoption 
and promulgation of agency rules. 
In other situations, Section 4 of the 
Administrative Procedure Act*? pro- 
vides safeguards in the form of gen- 
eral notice and opportunity for lim- 
ited public participation in the en- 
acting process. The task force found 
that numerous exemptions from 
public rule-making procedures had 
seriously impeded the effectiveness 
of Section 4, and it submitted spe- 
cific proposals to make the public 
participation requirements in rule 
making more comprehensive. 

The Commission agreed with the 





28. 44 U.S.C. §§ 309-314 (1952). 

29. Sen. Doc. No. 8, 77th Cong., Ist sess. 
25 (1941). 

30. Sen. Doc. No. 248, 79th Cong., 2d sess. 
198 (1946). 

31. Columbia Broadcasting System v. United 
States, 316 U.S. 407, 418 (1942). 

32. 5 U.S.C. § 1003 (1952). 
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task force in principle and recom- 
mended that except as to matters 
requiring secrecy in the public in- 


terest, or relating solely to internal 
agency instructions or management, 
public participation through the sub- 
mission of written data, views or ar- 
guments, with or without opportu- 
nity to present the same orally in 
any manner, be afforded in rule 
making in every case where a hear- 
ing is not required under the Con- 
stitution or by statute. 

Both the task force and the Com- 
mission took note of the necessity 
for agencies to issue rules governing 
emergency situations. The Commis- 
sion recommended that agencies be 
permitted to issue emergency rules, 
valid for not more than 120 days, 
without public participation, when 
necessary for the protection of pub- 
lic health, safety or welfare. 

A particularly significant proposal 
of the task force was that the re- 
quirement of the internal separation 
of prosecuting and deciding func- 
tions, which was a basic contribution 
of the Administrative Procedure 
Act,*3 be applied to rule making in 
which opportunity for hearing is re- 
quired under the Constitution or by 
statute. The task force reasoned that, 
whether the proceeding is techni- 
cally rule making, in that it oper- 
ates prospectively, or is adjudicatory, 
in that it applies to past actions, the 
mandate of a hearing should entitle 
the parties to the same basic proce- 
dural safeguards. The Commission 
agreed with this conclusion and rec- 
ommended that the principle of sep- 
aration of observed 
within agencies in cases of formal 
rule making in which opportunity 
for hearing is required under the 
Constitution or by statute. 


functions be 


Adjudication. The requirements 
of formal hearings under the <Ad- 
ministrative Procedure Act are sub- 
ject to numerous exceptions** and 
have been most frequently chal- 
lenged in the Thirteen 
agencies have claimed exemptions 
from the requirements of a hearing 


courts.35 


on the record in matters of adjudi- 
cation. 
The task force concluded, on the 
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basis of its study, that exemptions 
from the adjudicatory requirements 
of the Administrative Procedure Act, 
and especially from the mandate for 
separation of functions, should be 
eliminated and that these require- 
ments should apply to every case in 
which a hearing is required under 
the Constitution or by statute, ex- 
cept in emergency situations. The 
Commission concurred in these con- 
clusions and recommended that in 
matters of adjudication interested 
persons be afforded opportunity to 
be heard in the course of agency ad- 
judication except where the public 
health, safety or welfare requires 
emergency action and adjudicatory 
proceedings are held promptly there- 
after, and that where opportunity 
for an agency hearing is required 
under the Constitution or by statute, 
the parties be entitled to formal ad- 
judicatory proceedings. 

The task force discovered, in its 
analysis of enabling statutes and ad- 
ministrative action thereunder, that 
there is a very large area of admini- 
strative adjudication, particularly 
with respect to proprietary matters 
and the granting of public benefits, 
in which Congress has not required 
hearings and for which the Consti- 
tution provides no equivalent safe- 
guard. The task force felt that the 
minimum protection to which par- 
ties should be entitled in such in- 
formal adjudications is a right of 
review within each agency. It noted 
that over twenty boards or groups 
now exist within the executive 
branch for this purpose. It conclud- 
ed that intra-agency appeal proce- 
dures should be used in all adjudi- 
cations in which opportunity for a 
hearing is not required. The Com- 
mission did not submit any recom- 
mendation on this subject. 

Licensing. The licensing author- 
ity of federal agencies is extremely 
broad and has direct and serious im- 
pact upon many businesses and in- 
dustries. The task force found that 
hundreds of licenses are granted by 
administrative agencies, and it ob- 
served that “the power to license is 
in effect the power to control the 


business and commercial life of the 
community’’.8¢ 

Licensing authority is sometiines 
conferred without adequate statuto- 
ry controls. Although licensees have 
no property right in licenses, the task 
force felt that property investments 
which are made in reliance upon 
the issuance of a license are desery 
ing of reasonable protection. It con 
cluded that the authority of agen 
cies to withdraw, suspend, revoke or 
annul licenses should be reasonably 
qualified and that summary proce 
dures should be permitted only in 
emergency situations. 

The Commission agreed with the 
several proposals of the task force to 
afford greater protection to licensees 
under the law and recommended that 
delegation of authority to adminis 
trative agencies to attach terms and 
conditions to licenses or to revoke or 
suspend licenses be explicit in the 
enabling legislation. The Commis- 
sion further recommended that, ex- 
cept in cases of emergency or of wil 
ful and flagrant violation of its terms, 
a license not be revoked without first 
affording the licensee an opportunity 
to answer to, and to rectify, the al 
leged violation. To provide greater 
protection to persons who make in 
vestments of capital in the reasonable 
belief that licenses 
will be periodically renewed, the 
that li- 
censes issued for activities of a con- 


issued to them 


Commission recommended 
tinuing nature not expire until final 
administrative action on applica 
tions for renewal, provided that the 
application was timely made and di- 
ligently pursued and no default ot 
violation had occurred. 
Miscellaneous Procedural Matters. 
The task force submitted a number 
of proposals for specific procedural 
reforms with respect to investiga 
tions and subpoenas, internal sepa 
ration of functions, reasonable dis 
patch in agency proceedings, intra 
agency review of decisions based on 





33. 5 U.S.C. § 1006 (1952). 

34. 5 U.S.C. § 1004 (1952). 

35. Wong Yang Sung v. McGrath, 339 U.S 
33 (1950); Riss & Co. v. United States, 341 
U.S. 907 (1951); Cates v. Haderlein, 342 US 
804 (1951); Door v. Donaldson, 195 F. 2d 764 
(D.C. Cir. 1952). 

36. Task Force Rep., page 172. 
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tes and inspections, and use of de- 
ce ratory orders, advisory opinions 
and other shortened procedures. 
(he Commission agreed with the 
task force that officers who preside at 
agency hearings should be authorized 
to issue subpoenas for the appear- 
ance of witnesses or the production 
of evidence in any proceeding re- 
quired under the Constitution or by 
statute to be determined after an op- 
portunity for hearing. It 
mended that subpoenas be issued im- 


recom- 


partially and without discrimination 
between parties, whether public or 
private, upon a showing of general 
relevance and reasonable scope of 
the evidence sought. The Commis- 
sion recommended that in any pro- 
ceeding for the enforcement of a sub- 
poena the court pass upon a chal- 
lenge to the jurisdiction of the agen- 
cy but enforce the subpoena unless 
its issuance was clearly erroneous. 
lo prevent parties from raising frivo- 
lous jurisdictional questions in such 
actions, the Commission recommend- 
ed the assessment of costs and attor- 
neys’ fees in cases in which jurisdic- 
tional challenges are brought for de- 
lay. 

The purpose of requiring internal 
separation of powers in administra- 
tive hearings is to prevent extra-de- 
cisional influences upon hearing of- 
ficers by persons responsible for in- 
vestigative and prosecuting func- 
tions. Under the Administrative Pro- 
cedure Act this separation is not re- 
quired in the determination of ap- 
plications for initial licenses and in 
proceedings to determine the validity 
or application of rates, facilities or 
practices of public utilities or carri- 
ers, even where hearings in such mat- 
ters are required by law.’ Nor does 
it apply in any manner to the agency 
or to any member or members of the 
iency.°8 The task force found that 
these exceptions were inconsistent 
vith the basic abjective of assuring 
the independence of deciding officers 
in all cases in which opportunity for 
hearing is prerequisite to agency ac- 
tion under law. It therefore proposed 
the elimination of these exceptions 
and the extension of the separation 
requirement to intra-agency review- 





ing authorities. 
While did 
agree that internal separation of 


the Commission not 
functions should be required of in- 
tra-agency reviewing authorities, it 
did concur in the elimination of the 
proposed by the task 


force. The Commission recommend- 


exceptions 


ed that internal separation of func- 
tions be applied in all adjudicatory 
proceedings, including the process of 
final decision by the agency, aided 
only by review staffs. 

It was intended by Congress in en- 
acting Section 6 of the Administra- 
tive Procedure Act that “every agen- 
cy shall proceed with reasonable dis- 
patch to conclude any matter pre- 
sented to it’’ and that prompt notice 
of the denial of any written appli- 
cation, petition or other request 
should be given.*® Agency action un- 
reasonably delayed was intended to 
be judicially reviewable under Sec- 
tion 10 (e) of the act.4° The task 
force found that reasonable dispatch 
has not always been realized in agen- 
cy proceedings. It therefore 
posed that the courts should have 
authority to enforce by mandatory 


pro- 


injunction the right of a party to 
prompt disposition of an agency pro- 
ceeding. The Commission recom- 
mended that every agency be re- 
quired to proceed with reasonable 
dispatch to conclude any matter pre- 
sented to it; that, upon notice and 
after hearing, courts be authorized 
upon proof of irreparable damage to 
issue mandatory injunctions to agen- 
cies to proceed to a decision upon a 
showing of undue delay; and that, 
in any such proceeding for an in- 
junction, the agency be permitted 
to show in defense that the delay was 
necessary, unavoidable or in the pub- 
lic interest. 

The study of the task force dis- 
closed that inspections, tests and ex- 
aminations frequently affect, and 
sometimes are determinative of, the 
rights and duties of persons in adju- 
dications, rule making, licensing, 
proprietary matters, the seizure or 
condemnation of property and the 
institution of criminal prosecutions. 
Yet such action is usually committed 
to single officers within the agency 
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without any established right of re 
view. The Commission agreed with 
the task force that in any proceeding 
in which an agency decision rests 
solely on tests, inspections or exam- 
inations, no decision by an officer on 
employee of the agency should be 
valid or effective, apart from emer- 
gency situations, unless, upon appro- 
priate request by the person or party 
affected, review of such tests, inspec- 
tions or examinations shall first have 
been afforded by a board or superion 
officer designated as the reviewing 
authority of the agency. To prevent 
frivolous appeals it further recom- 
mended the imposition of costs upon 
a party who fails to prevail in a re- 
view requested by him. 

Declaratory Orders, 
and Shortened  Proce- 
dures. Many of the recommendations 
of the President’s Conference on Ad- 
ministrative Procedure were directed 
toward expediting administrative 
proceedings and reducing the size ol 
records submitted to the courts for 
judicial review.44 The task force 
found that utilization of specialized 
and shortened procedures could con- 
tribute to the removal of uncertain- 


Advisory 
Opinions 


ties, elimination of unnecessary pro- 
ceedings and improvements in the 
process of adjudication. 

Under Section 5 (d) of the Ad- 
ministrative Procedure Act an agen- 
cy is “authorized, in its sound dis- 
cretion to issue a declaratory 
terminate a controversy 
or remove uncertainty in adjudica- 
tion”.42 The task force found that 
this authority has not been effective- 
ly utilized, primarily because its use 


order to 


is discretionary under the statute. 
The task force proposed that the act 
should be amended to require agen- 
cies to issue declaratory orders, upon 
petition, in justiciable controversies. 
Ihe Commission recommended that 
statutory provision should be made 
requiring agencies to provide by rule 
for the prompt disposition of peti- 
tions for declaratory orders to termi- 





37. 5 U.S.C. § 1004(c) (1952). 
38. 5 U.S.C. § 1004(c) (1952). 
39. 5 U.S.C. § 1005(a)(d) (1952). 
40. 5 U.S.C. § 1009 (e) (1952). 


41. Report of the Conference on Administra- 
tive Procedure called by the President of the 
United States on April 29, 1953, (April, 1955). 
(1952). 


42.5 U.S.C. § 1004(d) 
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nate a controversy or to remove un- 
certainty in a controversy as to the 
applicability of statutes, rules or or- 
ders. 

The advisory opinion furnishes a 
procedure under which persons may 
be apprised of their rights and duties 
under applicable statutes without the 
formality of an administrative pro- 
ceeding or application for a declara- 
tory order. The practice has been 
effectively used by several agencies. 
The task force proposed that author- 
ity be given agencies to issue advisory 
opinions and that agencies designate 
by rule the classes of officials who 
are authorized to issue such opinions 
upon which reliance may be placed. 
The Commission did not recommend 
that this procedure be applied to all 
agencies by statute. 

Under the Administrative Proce- 
ture Act, testimony may be submit- 
ted in written form only in rule mak- 
ing, initial licensing and proceedings 
to determine claims for money and 
benefits.44 The advantages of this 
procedure in shortening proceedings 
led the task force to propose its use 
in all adjudicatory cases provided 
that no party is substantially preju- 
diced thereby and the right of cross- 
examination of witnesses is preserved. 
The Commission recommended that 
in all cases of adjudication submis- 
sion of testimony in written form 
and other shortened procedures be 
permitted by statute under the limit- 
ations proposed by the task force. 

Hearings. The only persons who 
may preside at hearings under the 
Administrative Procedure Act, in ad- 
dition to the agencies themselves, are 
hearing examiners and “boards or 
other officers specially provided for 
by or designated pursuant to statute. 

. ."44 While the task force found 
that boards may appropriately be 
used to conduct certain types of hear- 
ings, it found no such justification 
for the use of special officers in place 
of hearing examiners. The Commis- 
sion agreed in its report to the re- 
moval of special officers and stated 
that “the hearing function of agen- 
cies should be stabilized by use of 
hearing commissioners in the place 
of other officers specially designated 
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by statute”.45 The Commission rec- 
ommended that, except as otherwise 
provided by statute, only the agency 
or one or more of its members or a 
hearing commissioner or a board spe- 
cifically authorized by statute preside 
at agency hearings required to be 
held under the Constitution or by 
statute.4® 

Basic to many of the proposals of 
the task force was the concept that 
agency hearings required under the 
Constitution or by statute should 
conform as closely as practicable to 
judicial proceedings. In the opinion 
of the task force, hearing commis- 
sioners empowered to conduct hear- 
ings for agencies should have author- 
ity as presiding officers comparable 
to trial judges and should not be in- 
terrupted in their hearings by nu- 
merous and time-consuming interloc- 
utory appeals to the agency. It found 
that by rule and custom in some 
agencies, the powers of examiners in 
conducting hearings have been lim- 
ited to the detriment of their inde- 
pendence and proper role as “ad- 
ministrative trial judges”.*? Specific 
proposals were submitted by the task 
force with respect to subpoenas, dep- 
ositions and discovery, pretrial pro- 
ceedings, motions, and the general 
powers of hearing officers. The Com- 
mission agreed with the task force 
on these proposals: 


Elsewhere we propose a corps of 
independent hearing commissioners, 
with the status of administrative trial 
judges, to replace the present group 
of hearing examiners and to preside 
in the large majority of formal adju- 
dicatory and rule making cases. These 
hearing commissioners should have au- 
thority as presiding officers comparable 
to that of trial judges, and as presiding 
officers they would have authority to 
issue subpenas, to rule upon offers of 
proof and to receive evidence, to take 
or cause depositions to be taken and to 
supervise discovery procedures, to con- 
duct pretrial proceedings and issue 
binding orders to control the subse- 
quent hearing, to dispose of motions 
to dismiss or amend pleadings, and to 
take other action authorized by rule 
consistent with statutory provisions, 
or in accordance, to the extent practi- 
cable, with trial procedure in the 
United States district courts.*§ 


The Commission recommended that, 


to the extent practicable, officers w 10 
preside at agency hearings have || 
the powers necessary to enable thc m 
to conduct the hearing in accordance 
with established trial procedures, 
and that appeals be allowed from 
interlocutory rulings only upon cer- 
tification by the presiding officer or 
a showing to the agency that substan- 
tial prejudice will result unless the 
rulings are reviewed prior to final 
decision by the presiding officer. 
The task force found that the ab- 
sence of uniform methods of evalu- 
ating evidence and proof is a serious 
deficiency in administrative _hear- 
ings. It noted that the use by some 
agencies of the rules of evidence ap- 
plicable in United States district 
courts has resulted in marked im- 
provement in the quality of records, 
more expeditious handling of cases 
within the agency and more ade- 
quate judicial review. In other agen- 
cies, rules of evidence and require- 
ments of proof developed in the 
courts have not been used because 
the persons conducting hearings 
have not, for the most part, been 
trained in law. Since one of the basic 
proposals of the task force was that 
primary responsibility for conduct- 
ing administrative hearings should 
be placed upon hearing commission- 
ers with training and status equiva- 
lent to trial judges, it concluded 
that evidentiary principles governing 
court actions could and should be 
followed, to the extent practicable, 
in all formal hearings, whether for 
purposes of rule making or adjudica- 
tion. The Commission agreed with 
the task force on this important pro- 
posal as to adjudications but not 
with respect to rule making. The 
Commission recommended that in 
adjudications required under the 
Constitution or by statute to be made 
(Continued on page 669) 





43. 5 U.S.C. § 1006(c) (1952). 

#4. 5 U.S.C. § 1006(a) (1952). 

45. Com. Rep. page 69. 

46. The recommendation of the Commission, 
if literally applied, would tend to destroy the 
effectiveness of Section 7 (a) in its present 
form, since it would enable an agency to ob- 
tain exemptions which are not presently per- 
missible under that Section. It must therefore 
be related to the report which clearly supports 
the use of hearing commissioners in place of 
single officers. 

47. Task Force Rep., page 196. 

48. Com. Rep., pages 70-71. 
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American Bar Movie Distribution Begins 


* The American Bar Association has 
completed and started national dis- 
tribution of its first documentary 
motion picture. It is a thirty-four- 
minute black and white sound film, 
Dedication to Justice, dealing with 
activities of the Association and also 
1,500 
bar associations. It shows scenes of 
the dedication of the American Bar 
Center, and by means of a novel pic- 


the functions of the nation’s 


torial technique portrays how the 
bar associations are working con- 
stantly in the interest of the legal 
profession and the public. 

Premier showings were held dur- 
ing June at a number of state bar 
association annual meetings. In the 
first phase of the distribution the 
picture is being made available to 
all state and local bar organizations 
without cost to them except nominal 
handling and mailing charges. Fifty 
copies of the film are in circulation. 

While the movie deals in part 
with the Bar Center dedication, it 
treats the dedication only as one 
event in the enlarged program of the 
organized Bar designed to benefit 
lawyers and laymen alike. Thus the 
picture is not dated. It is contem- 
plated that it will be shown during 
the next several years not only to 
bar associations, but also to lay- 
men’s organizations of all kinds and 
to schools. 

In this respect Dedication to Jus- 
tice is two films in one. On the one 
hand it tells lawyers what the bar 
associations are doing for them as 
individual lawyers and on the other 
it tells laymen some of the important 
ways in which the organized Bar 
carries on public service activities 
for the benefit and protection of 
laymen. 


> 


The “cast” of the picture is na- 
tionally representative of the Bar, 
both professionally and geographi- 
cally. It includes the Chief Justice of 
the United States, the Hon. Earl 
Warren, principal speaker at the 
Bar Center dedication. Other partic- 
ipants are United States Judge Har- 
old R. Medina, of New York; Wil- 
liam J. Jameson, former President 
Dean E. Blythe 
Stason, of the University of Michi- 


of the Association; 


gan Law School; Robert B. Trout- 
man, former President of the Geor- 
gia Bar Association; Cecil E. Bur- 
ney, State 
Bar of Texas; Bower- 
New 
former Chairman of the Junior Bar 
Mrs. Edward H. 
Cumpston of Rochester, New York, 


President of the 
Richard H. 
Haven, 


former 


man, Connecticut, 


Conference; and 
who has been active in legal aid 
work in her home city and as a 
member of the staff of the National 
Legal Aid Association. 

Through the courtesy of the Co- 
lumbia Broadcasting System and its 
president, Dr. Frank Stanton, the 
film has as its moderator Eric Seva- 
reid, chief of CBS Television-Radio 
in Washington, D. C. This 
news analyst is shown interviewing 
the 


noted 


cast members in an unusual 
series of scenes patterned after the 
television “remote” technique of 
bringing to the screen the images of 
interview subjects from distant 
points. 

The film is one of the most am- 
bitious projects yet undertaken by 
the Public Relations Committee. It 
is hoped that a wide circulation will 
help to accomplish two objectives of 
the Committee, i.¢e., to bring to law- 


yers everywhere a stimulus to par- 





Eric Sevareid 





ticipate in the activities of the or- 
ganized Bar, and to create a better 
understanding among lay groups of 
the high quality of the objectives of 


the Bar. 


To facilitate the distribution of 
the picture, announcement litera- 
ture and blanks have been 
officials 


throughout the country. Any mem- 


order 
sent to bar association 
ber of the Association likewise may 
order the film for a period not to 
exceed ten days, although the em- 
phasis, during the initial phase, will 
be on showings to lawyer groups. 
Orders for the film may be direct- 
ed to the American Bar Association, 
Public Relatiogs, at 
1155 East Sixtieth Street, Chicago 37. 
Descriptive literature will be sent 


Commitee on 


upon request. 


RicHARD P. TINKHAM 
Chairman of the Committee 
on Public Relations 


Hammond, Indiana 
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The Hoover Commission Report 





nate a controversy or to remove un- 
certainty in a controversy as to the 
applicability of statutes, rules or or- 
ders. 


The advisory opinion furnishes a 
procedure under which persons may 
be apprised of their rights and duties 
under applicable statutes without the 
formality of an administrative pro- 
ceeding or application for a declara- 
tory order. The practice has been 
effectively used by several agencies. 
The task force proposed that author- 
ity be given agencies to issue advisory 
opinions and that agencies designate 
by rule the classes of officials who 
are authorized to issue such opinions 
upon which reliance may be placed. 
The Commission did not recommend 
that this procedure be applied to all 
agencies by statute. 

Under the Administrative Proce- 
ture Act, testimony may be submit- 
ted in written form only in rule mak- 
ing, initial licensing and proceedings 
to determine claims for money and 
benefits.4* The advantages of this 
procedure in shortening proceedings 
led the task force to propose its use 
in all adjudicatory cases provided 
that no party is substantially preju- 
diced thereby and the right of cross- 
examination of witnesses is preserved. 
The Commission recommended that 
in all cases of adjudication submis- 
sion of testimony in written form 
and other shortened procedures be 
permitted by statute under the limit- 
ations proposed by the task force. 

Hearings. The only persons who 
may preside at hearings under the 
Administrative Procedure Act, in ad- 
dition to the agencies themselves, are 
hearing examiners and “boards or 
other officers specially provided for 
by or designated pursuant to statute. 

. ."44 While the task force found 
that boards may appropriately be 
used to conduct certain types of hear- 
ings, it found no such justification 
for the use of special officers in place 
of hearing examiners. The Commis- 
sion agreed in its report to the re- 
moval of special officers and stated 
that “the hearing function of agen- 
cies should be stabilized by use of 
hearing commissioners in the place 
of other officers specially designated 
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by statute”’.45 The Commission rec- 
ommended that, except as otherwise 
provided by statute, only the agency 
or one or more of its members or a 
hearing commissioner or a board spe- 
cifically authorized by statute preside 
at agency hearings required to be 
held under the Constitution or by 
statute.*® 

Basic to many of the proposals of 
the task force was the concept that 
agency hearings required under the 
Constitution or by statute should 
conform as closely as practicable to 
judicial proceedings. In the opinion 
of the task force, hearing commis- 
sioners empowered to conduct hear- 
ings for agencies should have author- 
ity as presiding officers comparable 
to trial judges and should not be in- 
terrupted in their hearings by nu- 
merous and time-consuming interloc- 
utory appeals to the agency. It found 
that by rule and custom in some 
agencies, the powers of examiners in 
conducting hearings have been lim- 
ited to the detriment of their inde- 
pendence and proper role as “‘ad- 
ministrative trial judges’”.*? Specific 
proposals were submitted by the task 
force with respect to subpoenas, dep- 
ositions and discovery, pretrial pro- 
ceedings, motions, and the general 
powers of hearing officers. The Com- 
mission agreed with the task force 
on these proposals: 


Elsewhere we propose a corps of 
independent hearing commissioners, 
with the status of administrative trial 
judges, to replace the present group 
of hearing examiners and to preside 
in the large majority of formal adju- 
dicatory and rule making cases. These 
hearing commissioners should have au- 
thority as presiding officers comparable 
to that of trial judges, and as presiding 
officers they would have authority to 
issue subpenas, to rule upon offers of 
proof and to receive evidence, to take 
or cause depositions to be taken and to 
supervise discovery procedures, to con- 
duct pretrial proceedings and issue 
binding orders to control the subse- 
quent hearing, to dispose of motions 
to dismiss or amend pleadings, and to 
take other action authorized by rule 
consistent with statutory provisions, 
or in accordance, to the extent practi- 
cable, with trial procedure in the 
United States district courts.4§ 


The Commission recommended that, 


to the extent practicable, officers w/1o 
preside at agency hearings have ||| 
the powers necessary to enable thcm 
to conduct the hearing in accordance 
with established trial procedures, 
and that appeals be allowed from 
interlocutory rulings only upon cer- 
tification by the presiding officer or 
a showing to the agency that substan- 
tial prejudice will result unless the 
rulings are reviewed prior to final 
decision by the presiding officer. 
The task force found that the ab- 
sence of uniform methods of evalu- 
ating evidence and proof is a serious 
deficiency in administrative _hear- 
ings. It noted that the use by some 
agencies of the rules of evidence ap- 
plicable in United States district 
courts has resulted in marked im- 
provement in the quality of records, 
more expeditious handling of cases 
within the agency and more ade. 
quate judicial review. In other agen- 
cies, rules of evidence and require- 
ments of proof developed in the 
courts have not been used because 
the persons conducting hearings 
have not, for the most part, been 
trained in law. Since one of the basic 
proposals of the task force was that 
primary responsibility for conduct- 
ing administrative hearings should 
be placed upon hearing commission- 
ers with training and status equiva- 
lent to trial judges, it concluded 
that evidentiary principles governing 
court actions could and should be 
followed, to the extent practicable, 
in all formal hearings, whether for 
purposes of rule making or adjudica- 
tion. The Commission agreed with 
the task force on this important pro- 
posal as to adjudications but not 
with respect to rule making. The 
Commission recommended that in 
adjudications required under the 
Constitution or by statute to be made 
(Continued on page 669) 





43. 5 U.S.C. § 1006(c) (1952). 

44. 5 U.S.C. § 1006(a) (1952). 

45. Com. Rep. page 69. 

46. The recommendation of the Commission, 
if literally applied, would tend to destroy the 
effectiveness of Section 7 (a) in its present 
form, since it would enable an agency to ob- 
tain exemptions which are not presently per- 
missible under that Section. It must therefore 
be related to the report which clearly supports 
the use of hearing commissioners in place of 
single officers. 

47. Task Force Rep., page 196. 

48. Com. Rep., pages 70-71. 
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* The American Bar Association has 
completed and started national dis- 
tribution of its first documentary 
motion picture. It is a thirty-four- 
minute black and white sound film, 
Dedication to Justice, dealing with 
activities of the Association and also 
the functions of the nation’s 1,500 
bar associations. It shows scenes of 
the dedication of the American Bar 
Center, and by means of a novel pic- 
torial technique portrays how the 
bar associations are working con- 
stantly in the interest of the legal 
profession and the public. 

Premier showings were held dur- 
ing June at a number of state bar 
association annual meetings. In the 
first phase of the distribution the 
picture is being made available to 
all state and local bar organizations 
without cost to them except nominal 
handling and mailing charges. Fifty 
copies of the film are in circulation. 

While the movie deals in part 
with the Bar Center dedication, it 
treats the dedication only as one 
event in the enlarged program of the 
organized Bar designed to benefit 
lawyers and laymen alike. Thus the 
picture is not dated. It is contem- 
plated that it will be shown during 
the next several years not only to 
bar associations, but also to lay- 
men’s organizations of all kinds and 
to schools. 

In this respect Dedication to Jus- 
tice is two films in one. On the one 
hand it tells lawyers what the bar 
associations are doing for them as 
individual lawyers and on the other 
it tells laymen some of the important 
ways in which the organized Bar 
carries on public service activities 
for the benefit and protection of 
laymen. 


American Bar Movie Distribution Begins 


s 


The “cast” of the picture is na- 
tionally representative of the Bar, 
both professionally and geographi- 
cally. It includes the Chief Justice of 
the United States, the Hon. Earl 
Warren, principal speaker at the 
Bar Center dedication. Other partic- 
ipants are United States Judge Har- 
old R. Medina, of New York; Wil- 
liam J. Jameson, former President 
Dean E. Blythe 
Stason, of the University of Michi- 


of the Association; 


gan Law School; Robert B. Trout- 


man, former President of the Geor- 


gia Bar Association; Cecil E. Bur- 
ney, former President of the State 
Bar of Texas; Richard H. Bower- 


New 
former Chairman of the Junior Bar 
Mrs. Edward H. 
Cumpston of Rochester, New York, 
who has been active in legal aid 


man, Haven, Connecticut, 


Conference; and 


work in her home city and as a 
member of the staff of the National 
Legal Aid Association. 

Through the courtesy of the Co- 
lumbia Broadcasting System and its 
president, Dr. Frank Stanton, the 
film has as its moderator Eric Seva- 
reid, chief of CBS Television-Radio 
in Washington, D. C. This noted 
news analyst is shown interviewing 
the cast members in an unusual 
series of scenes patterned after the 
television “remote” technique of 
bringing to the screen the images of 
interview subjects from distant 
points. 

The film is one of the most am- 
bitious projects yet undertaken by 
the Public Relations Committee. It 
is hoped that a wide circulation will 
help to accomplish two objectives of 
the Committee, i.e., to bring to law- 


yers everywhere a stimulus to par- 





Eric Sevareid 





ticipate in the activities of the or- 
ganized Bar, and to create a better 
understanding among lay groups of 
the high quality of the objectives of 
Bar. 


To facilitate 


the 
the distribution of 
the picture, announcement litera- 
order blanks have been 


ture and 


sent to bar association officials 
throughout the country. Any mem- 
ber of the Association likewise may 
order the film for a period not to 
exceed ten days, although the em- 
phasis, during the initial phase, will 
be on showings to lawyer groups. 
Orders for the film may be direct- 
ed to the American Bar Association, 
Public Relatioas, at 
1155 East Sixtieth Street, Chicago 37. 
Descriptive literature will be sent 


Commitee on 


upon request. 


RicHARD P. TINKHAM 
Chairman of the Committee 
on Public Relations 


Hammond, Indiana 
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a Charitable Trusts 


A community trust is in no way synonymous with a com- 
munity chest. The basic idea of a community trust is to 
provide intelligent direction in the investment of prin- 
cipal and the distribution of income or principal, or 
both, for a variety of charitable purposes involving gifts 
large and small. The advantage of continuity is ob- 
tained by the employment of a corporate trustee for 
custody, management, investment, collection and dis- 
tribution. The allocation of income among different 
charities is usually taken in charge by a committee of 
able citizens of the community involved, representing 
various Civic groups—religious, political and social. 

The first of these community trusts was organized in 
Cleveland some forty years ago. The idea has taken 
such hold and so many are now in existence through- 
out the United States that there has been organized 
a National Committee on Community Foundations. 

Lawyers representing charitably minded clients may 
find these trusts peculiarly available and useful because 
of their elasticity and the soundness and reliability of 
services offered for donors of small as well as large 
amounts for charitable purposes. 

Attention has been directed of late to the subject of 
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private charitable trusts because of the taking over o 
many charitable objects by government. Numerous el 
jects are no longer looked upon as dependent on pr: 
vate benevolence. On the other hand new ones hay 


grown up demanding recognition. Anxiety to save taxe 
has led to abuses. Regulation of charitable disposition 
by public authority is becoming more noticeable. h 
the several states the legislatures show a tendency to 
lodge more and more authority in their respective 
attorneys general. 

A comprehensive discussion of these considerations, 
with development in some detail is ably presented here 
in by Professor George Gleason Bogert of Hastings Col 
lege of Law. 

a A Growing Menace 

Of all problems facing the Bench and Bar, crying for 
attention, none is more pressing than the ever-increas- 
ing involvement of juveniles in the commission of crime. 
And, to make matters worse, younger and younger chil 
dren are joining the ranks of the offenders. They seem 
to crave the excitement that goes with drug addiction 
and the commission of felonies of the worst kind. 

It has been said that all people do not really want 
peace, nor do they seek security nor any one thing; 
what they desire is “opportunity for a rich activity”. 
Youngsters in their teens are especially sensitive to the 
influence of this outlook on life. The great problem is 
to substitute healthy and lawful occupations for the 
immoralities and evils they indulge. 

While they are very young their characters must be 
built. As they mature they need, in the home particu- 
larly, and in the schools, affection and understanding, 
teaching and discipline, and guidance from day to day 
in how to live upright and useful lives. Perhaps the 
law should treat them differently when they first of- 
fend and be careful lest they be branded too soon as 
felons and cast out before every reasonable effort has 
been made to convert them to a new and finer perspec- 
tive. 

The church should do its part and the organized Bar 
should join in the necessary search for the best answer 
and in the preparation of the most effective methods 
to be followed in placing the feet of these young delin- 
quents on the path of right living. 

It is not easy to know what will catch their imagina- 
of themselves good citizens and useful members of so- 
ciety. 

There is no single simple solution, but we must, in 
collaboration with other right-minded people, find the 
answer. The alternative is too distressing and depress- 
ing to contemplate. 

Judge Miner has presented clearly and effectively, 
against the background of startling statistics and his 
own broad experience, the dangers with which we are 
faced. His article appears in the columns of this num- 
ber of the JOUURNAL. 

We cannot deny the seriousness of the problem which 
he discusses. 
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s Whitney R. Harris Resigns 
as Executive Director 


President Loyd Wright of the American Bar Associa- 
tion announced on June 28 that Whitney R. Harris 
had submitted his resignation as Executive Director of 
the Association for reasons of health, and that the Asso- 
ciation had accepted the resignation “with profound 
regret’. 

The decision of Mr. Harris to relinquish the position 
was taken on the advice of his physician. He became ill 
in May and was directed by his doctor to take a com- 
plete rest. He was granted a leave of absence at that 
time by the Board of Governors of the Association. Presi- 
dent Wright explained that the Association had offered 
to extend this leave but that Mr. Harris had decided 
that his complete recovery could best be assured by 
being relieved of all responsibilities of his office. 

“It is with profound regret that the American Bar 
\ssociation has acceded to Mr. Harris’ decision”, Mr. 
Wright stated. ““He has made a splendid record not only 
in his services to the American Bar Association but in 
his other professional work, including that as staff di- 
rector of the Hoover Commission task force on legal 


Editorials 


services and procedure of the Federal Government. He 
devoted himself intensely and with complete dedication 
to his numerous responsibilities, and the American Bar 
Association will feel keenly the loss of his services. We 
realize, however, the first consideration is the restora- 
tion of his health through the extended rest he plans to 
take. Mr. Harris leaves the Association with the deepest 
respect and the cordial good wishes of all its officers and 
members.” 

Before being appointed Executive Director of the 
Association last October 1, Mr. Harris was a professor 
of law at Southern Methodist University in Dallas. He 
was granted a leave of absence by the university last 
year to direct the staff work for the legal task force of 
the Hoover Commission. In that post he devoted many 
months to analyzing the legal services and procedure of 
governmental agencies, and in drafting the task force 
report, which recommended extensive reorganization of 
various legal services. 

After serving in the Navy from 1942 to 1946, Mr. 
Harris was appointed as a member of the United States 
trial counsel in the prosecution of Nazi war criminals 
at Nuremberg, and later wrote a. book, Tyranny on 
Trial, based on the Nuremberg trials. 


Robert L. Stern Wins Ross Prize Essay Contest 


Ross 
Prize Essay Contest is a former Spe- 
cial Attorney in the Antitrust Divi- 
sion of the Justice Department who 


® The winner of the 1955 


Review. 


was Acting Solicitor General of the 
United States from August to Octo- 
ber, 1952, and from March, 1953, 
to February, 1954. 

Robert L. Stern is now practicing 
in Chicago after more than twenty 
years’ service with the Federal Gov- 


He is the co-author of Stern and 


ernment. The subject of his prize- 
winning essay is “The Scope of 
the Phrase ‘Interstate Commerce’— 
Shall It Be Redefined?”” Undoubted- 
ly Mr. Stern’s experience in arguing 
ases on the commerce clause before 
the Supreme Court contributed to 
his knowledge of the subject matter. 

A native of New York City, Mr. 
Stern attended Williams 
ind received his A.B. degree summa 
‘um laude in 1929. Three years later 
he was graduated magna cum laude 
from Harvard Law School, where 


College 


lished in 


he was editor of the Harvard Law 

He practiced in New York City 
in 1932 and 1933, and then became 
Attorney for the Petroleum Admin- 
istrative Board, Department of Inte- 
rior. In 1934, he went to the Anti- 
trust Division. He argued some sixty 
cases before the Supreme Court while 
with the Justice Department. 


Gressman on Supreme Court Prac- 
tice and has written a number of 
articles on the commerce clause and 
other legal subjects. 

Mr. Stern will deliver a summary 
of his essay before the Assembly of 
the Association at the Annual Meet- 
ing in Philadelphia. The essay itself 
will be published in the September 
issue of the JouRNAL. 

The Ross Prize Award was estab- 


1928, when Judge Er- 


skine M. Ross, of Los Angeles, be- 





J. D. Landfield 
queathed $100,000 to the <Associa- 


tion for the purpose of providing a 
prize for an annual essay contest on 
a legal subject. The subject is cho- 
sen each year by the Board of Gov- 
ernors and entries are judged by a 
Special Committee appointed by the 
President. 
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Proposed Amendments to the 


Constitution and By Laws of the American 


Bar Association 


® Notice is hereby given that 
Charles S. Rhyne, of Washington, 
D.C.; Stuart B. Campbell, of Wythe- 
ville, Virginia; Paul W. Lashly, of 
St. Louis, Missouri; John C. Satter- 
field, of Jackson, Mississippi; and 
Sylvester C. Smith, Jr., of Newark, 
New Jersey, members of the Associa- 
tion and members of the Committee 
on Rules and Calendar of the House 
of Delegates, have filed with the Sec- 
retary of the Association the follow- 
ing amendments to the Constitution 
and By-Laws of the Association: 

(a) Amend the Constitution, Ar- 
ticle IV, Section 3, by striking out 
the final sentence thereof, lines 8 to 
13, and substituting therefor the 
following: 

If an Assembly Delegate shall resign, 

the office of such delegate shall be 

deemed to be vacant. If an Assembly 

Delegate shall fail to register in at- 

tendance before the convening of the 

first session of the Assembly at the an- 
nual meeting, the office of such dele- 
gate shall be deemed to be vacant for 
the particular meeting, and the Assem- 
bly shall elect an interim successor to 
serve for that particular annual meet- 
ing; but if such Assembly Delegate 
shall fail to register in attendance be- 
fore the convening of the first session 
of the Assembly at the succeeding an- 
nual meeting, then his office shall be 
declared to be vacant and a successor 
shall be elected by the Assembly to 
serve for the remainder of such term. 

(b) Amend the Constitution, Ar- 
ticle VI, Section 3, by inserting in 
line 19 “The Attorney-General of 
the United States” a new line, 20, 
“The Deputy Attorney-General of 
the United States” and re-number- 
ing subsequent lines accordingly. 

(c) Amend the Constitution, Ar- 
ticle VI, Section 3, by inserting in 
line 27 after the words “The Presi- 
dent” the words “The Chairman of 
the House of Delegates, the” so that 
lines 27 and 28 will read: 


The President, the Chairman of the 
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House of Delegates, the Secretary and 
the Treasurer of the Association; 


(d) Amend the Constitution, Ar- 
ticle VI, Section 5, by substituting 
for the sentence now appearing in 
lines 52 to 40, the following: 


If a State Delegate from the continental 
United States shall fail to register in 
attendance at any annual meeting of 
the Association before the convening 
of the first session of the Assembly at 
the annual meeting, the office of such 
State Delegate shall be deemed to be 
vacant. The state bar association dele 
gate from that state then present, with 
the greatest length of continuous serv- 
ice (or if there be two or more present 
with equal length of service, one of 
them selected by lot by the Chairman 
of the House of Delegates) shall act as 
State Delegate from that state to serve 
for the unexpired term if for one year 
or less, or, if for more than one year, 
until the vacancy shall be filled by 
nomination and election as_herein- 
above provided. 

(e) Amend the Constitution, Ar- 
ticle VI, Section 5, by substituting 
for the sentence now appearing in 
lines 40 to 53 the following: 


In case there shall exist any vacancy in 
the office ef State Delegate caused oth- 
erwise than by failure of the State Del- 
egate to register at any annual meeting 
as aforesaid, the state bar association 
delegate from that state with the great- 
est length of continuous service in the 
House of Delegates of the American 
Bar Association (or if there be two or 
more present with equal length of serv- 
ice, one of them selected by lot by the 
Chairman of the House of Delegates) 
shall act as state delegate from that 
state for the unexpired term if for one 
year or less, or, if for more than one 
year, until the vacancy shall be filled 
by nomination and election as herein- 
above provided. 

(f) Amend Article I of the By- 
Laws by striking out Section | there- 
of and inserting in lieu thereof the 
following: 

Section 1. Application and Nomina- 
tion for Membership. Any eligible per- 


son may file with the Secretary of th 

Association an application for member 

ship in the Association. The applica 

tion shall contain the following infor 

mation as to the applicant: Name, age, 
residence address, business address, 
firm, if any, with which connected, date 
of admission to bar, the applicant's 
certificate that no disciplinary proceed 

ings are pending against him and that 
he has not been disbarred or suspended 
from the practice of law, or, if he has 
been so disbarred or suspended, the 
name of the tribunal so acting, the date 
of its action, and a copy of its judg 
ment or order. The Board of Gover- 
nors may require the applicant to fur 
nish such other information as it may 
determine is proper either as a part of 
the application or in a supplemental 
paper, and may make such other in- 
quiry, which inquiry may be made 
through a state Committee on Admis- 
sions or in any other manner, respect- 
ing the qualifications of the applicant, 
as the Board may from time to time 
determine. Every application shall be 
endorsed by a member of the Associa- 
tion in good standing, who shall certify 
that he is personally acquainted with 
the applicant, believes the statements 
contained in the application to be 
true, the applicant is eligible for mem- 
bership in the Association, and that he 
nominates him therefor. Any willful 
misstatement in the application or in 
any supplemental paper shall be 
ground for rejecting the application, 
or, if the applicant has been elected to 
membership, for his expulsion. Any 
such willful misstatement by the en- 
dorser shall be cause for the expulsion 
of the endorser from membership in 
the Association. 


(g) Amend Article X, Section 7, 
of the By-Laws by inserting a new 
paragraph (w) as follows: 


(w) Committee on Regional Meet- 
ings. (1) This Committee, subject to 
the provisions of Article V of the Con- 
stitution, shall have jurisdiction of re- 
gional meetings and shall promote and 
direct such meetings in such a way, 
and at such times and places and in 
such regions as will strengthen the pro- 
gram of the Association and bring it 
within reach of the profession in all 
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parts of the country so as to encourage 
a more widespread participation in the 
Association's activities. 

ind by relettering paragraphs (w) 

to (bb) as (x) to (cc) respectively. 
(h) Amend Article II of the By- 

Laws by inserting after present Sec- 

tion 3 thereof a new Section 4 to read 

as follows:* 


Section 4. Joint Dues. In case any 
state or local bar association shall pro- 
pose the establishment of a system of 
joint dues between itself and the Amer- 
ican Bar Association, under which all 
of its members become members of the 
American Bar Association, as well as of 
such state or local bar association, or 
under which any of its members under 
the age of thirty-six (36) years become 
members of the American Bar Asso- 
ciation as well as of such state or 
local bar association, the Board of Gov- 
ernors shalt have the power, subject to 
the approval of the House of Delegates, 
to agree upon, establish and put in 
force such a system of joint dues, ap 
plicable to the members of both Asso 
ciations or to the members of both 
Associations under the age of thirty-six 
(36) years as the case may be, deter 
mine the total amount of such joint 





*This reinstates a former provision of Arti- 
cle II of the By-Laws which was in effect until 
deleted by amendment in 1950. 





dues, fix the division of the same be- 
tween the two associations, and deter- 
mine the method of billing and col- 
lection therefor. 


II 
Notice is hereby given that Charles 
P. Curtis of Boston, Massachusetts, 
Lloyd K. Garrison of York, 
New York; Willard B. Luther of 
Cambridge, Massachusetts; William 


New 


Minot of Boston, Massachusetts; En- 
dicott Peabody of Boston, Massachu- 
setts and Howard S. Whiteside of 
Boston, Massachusetts, members of 
the American Bar Association, have 
filed with the Secretary of the Asso- 
ciation the following amendment to 
the By-Laws of the Association: 

Amend Article II, Section 4 by 
adding at the end of said Section 
the following sentence: 

Such application shall not inquire 
as to the race or color of applicants, 
nor shall photographs of applicants be 
required. 

Ill 
Notice is hereby given that Wilber 
M. Brucker, of Detroit, Michigan, 
member of the American Bar As- 
sociation, has filed with the Secre- 


The American Law Institute 


# “An Answer to the Uncertainty of 
the Law” is the way Judge Herbert 
F. Goodrich describes The Ameri- 
can Law Institute, and during the 
annual meeting of the thirty-two- 
year-old organization, held in May 
at the Mayflower Hotel in Washing- 
ton, D.C., the Institute proved once 
again its value to the legal profes- 
sion. 


The 1955 Meeting, which ran 
from May 18 through May 21, had 
four objects; 

1. Discussion and 
amendments to the official draft of 
the Uniform Commercial Code. 


approval of 


2. Consideration of a draft of the 
estate and gift tax part of the Fed- 
eral Income, Estate and Gift Tax 
Statute. (Tentative Draft No. 10). 

8. Discussion of a third draft of 
the Institute’s Restatement of the 
Law, Second, of Agency and of a 


second draft of the Restatement of 
the Law, Second, of Trusts. 

4. Consideration of two tentative 
drafts of the Model Penal Code. 
(Tentative Drafts No. 3 and 4.) 

Some 600 members and guests at- 
tended the sessions of the Institute. 

Senator George Wharton Pepper, 
Chairman of the Council of the In- 
stitute, opened the meeting in the 
absence of President 
Tweed, of New York, who was con- 


Harrison 


valescing from an_ illness which 
struck him some weeks earlier. Presi- 
dent Tweed, however, was given a 
rousing ovation in absentia at Sena- 
tor Pepper’s suggestion, in the 
course of the Annual Dinner on Fri- 
day evening, May 20. The Chief Jus- 
tice of the United States addressed 
the opening session. The guest of 
honor at the dinner, and principal 
speaker, was Robert Cutler, Presi- 


dent of the Old Colony Trust Com- 


Proposed Amendments 


tary of the Association the follow- 
ing amendment to the By-Laws of 
the Association: 

Amend Article X, Section 7 (t) 
of the By-Laws, by inserting before 
the word “shall” in line 2 thereof 
the words “which shall consist of 
eight members,” so that lines 1 and 
9 


2 will read as follows: 


(t) Professional Ethics and Griev- 
ances. This committee, which shall con- 
sist of eight members, shall: 


IV 

Notice is hereby given that Loyd 
Wright, of Los Angeles, California, 
John D. Randall, of Cedar Rapids, 
Iowa, and Joseph D. Stecher, of 
Foledo, Ohio, members of the Asso- 
ciation, have filed with the Secretary 
of the the following 
amendment to the Constitution of 
the Association: 

Amend Article VIII, Section 4 by 
eliminating the last sentence thereor: 
“The Executive Director and the 
Director of Activities shall be mem- 
bers of the Association.” 


Association 


Josern D. STECHER 
Secretary 


pany, of Boston, former Director of 
the National Security Council for 
President Eisenhower. 

In the course of the meeting, the 
Institute memorialized the late Jus- 
tice Owen J. Roberts, Judge Augus- 
tus Noble Hand and John W. Davis, 
as well as all members of the or- 
ganization who had passed away 
during the year. 

Sessions were presided over at 
various times by William A. Schna- 
der, First Vice President, John G. 
Buchanan, Second Vice President, 
and the Director of the Institute. 

Judge Herbert F. Goodrich, the 
Director of the Institute, in his an- 
nual report, commented upon the 
stability of the Institute, listing the 
three Presidents it has had since it 
was organized in 1923: George W. 
Wickersham, Senator Pepper and 
Mr. Tweed. 
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This, he stated, has 
upon the success in work of the type 
which the Institute endeavors to do. 
We flatter ourselves that ours is 
scholarly work. The completion of 
any project runs over a period of 
years and the dissemination of in- 
formation about it to our profes- 
sional colleagues takes much longer 
than that. We cannot do this type of 
work without continuity in both pol- 
icy and administration. That con- 
tinuity we have had.” 

Judge Goodrich stated that the 
Restatement of the Law, the task 
which brought about the formation 
of the Institute under the Honorary 
Presidency of Elihu Root in the early 
1920’s, “has had an influence in the 
current development of our law far 
beyond what even the most hopeful 
members of that group which or- 
ganized the Institute in 1923 could 
have dreamed”. 

Citations of the various subjects 
of the Restatement by appellate 
courts have risen to 23,849 up to 
April 1, 1955. 

A revised and enlarged edition of 
the Restatement is now being pre- 
pared, he said, through the generos- 
ity of the A. W. Mellon Educational 
and Charitable Trust of Pittsburgh. 

Apart from the two portions con- 
sidered at the meeting—agency and 
trusts—work is going forward in torts 
and a large amount of material has 
been prepared in conflict of laws. 

“The method of work”, Judge 
Goodrich said, “is almost precisely 


a bearing 


the same as it was in the first edi- 
tion. We have learned Reporters 
who work on a text. We have Ad- 
visers who sit with Reporters at fre- 
quent intervals and discuss and criti- 
cize this text. We have the text sub- 
mitted to the Council and then to 
the Annual Meeting for discussion 
and approval.” 
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Judge Goodrich stated that in en- 
larging the Restatement the Insti 
tute has no desire to make of it a 
corpus juris or other collection of 
citations. However, he said, the new 
Restatement will show enough to 
indicate the trend which court de- 
cisions are developing and, where 
there is a division among the author- 
ities, it will make a choice among 
them and show why the choice was 
made. 

John E. Mulder, Director of the 
Committee on Continuing Legal Ed- 
ucation, reported on the program 
which the Institute carries on in co- 
operation with the American Bar As- 
sociation. 

His report was highlighted by 
these new developments: 

i. The fact that sales of the Com- 
mittee’s publications during 1954 ex- 
ceeded those of any previous single 
year. 

2. A noticeable 
number of institutes and 
courses held, with greater participa- 
tion by law schools. 

3. The publication of the Com- 
mittee’s new magazine, The Prac- 
tical Lawyer, which began in Janu- 


increase in the 
lecture 


ary, with five issues now distributed. 

4. The emergence of the Commit- 
tee into the “black” during 1954, 
despite the fact that a deficit is an- 
ticipated for 1955. 

Paul A. Wolkin, Assistant Direc- 
tor of the Institute and Editor of 
The Practical Lawyer, reported on 
the magazine’s first five months of 
life. With over 10,000 subscriptions 
received for the “how-to-do-it” mag- 
azine, he said, revenue has reached 
a point indicating that the project 
will, become _ solvent. 
The magazine, he stressed, is not du- 
plicating the law reviews or attempt- 
ing to fulfill the news function of 


eventually, 


bar association publications. Its ob 
jective is to tell general practitioners 
how to handle their problems in 
their day-to-day practice, through 
the medium of articles on these 
problems written by the best author 
ities. A normal response to the cir- 
cularization undertaken in announc- 
ing the magazine, he said, would 
have been two per cent. The return 
on the Institute’s project, however, 
was five per cent. 

During the summer, the Bar will 
be circularized again, in an effort to 
obtain more subscribers. One of the 
needs of the magazine, Mr. Wolkin 
stated, is for writers, and he urged 
“members of the Bar to review the 
nature of their practices and to come 
forward and tell the Bar about those 
phases of their practice which can 
improve the standard of practice 
generally”. 

Mr. Cutler, in his talk at the an- 
nual dinner, described the functions 
of the National Security Council and 
the various pressures brought upon 
it to increase its membership, to add 
a group of elder statesmen to it, and 
to publicize its deliberations. 

He stated that, in his opinion, use 
by the National Security Council, 
for special projects, of men of high 
intelligence, ability and integrity, 
chosen temporarily from outside of 
the Government, had, in the past, 
many times over proved its worth. 
However, he said, he personally did 
not favor enlargement of the Coun- 
cil, the addition to it of a perma- 
nent corps of senior statesmen, or 
relaxation of its policy with respect 
to the publicizing of its delibera- 
tions or decisions. 

The 1956 annual meeting of the 
Institute will again be held at the 
Mayflower Hotel in Washington on 
May 23-26. 
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The New Korean Legal Center 


Korean Law and Lawyers: 


by Robert G. Storey - of the Texas Bar (Dallas) 


= One of the newest democracies, yet one of the oldest nations in the world, the 


Republic of Korea is still facing a tremendous struggle to maintain its free institu- 
tions under the very nose of the Communist bear. The Anglo-American Legal Insti- 
tute is one of the means the Koreans are using to foster their constitutional 


government. Dean Storey visited Korea last summer, along with Professor Jerome 
Hall, of Indiana University, to initiate the Institute. 











# “The Communists kidnapped 
more members of the legal profes- 
sion than any other professional 
group”, remarked the Vice Ministe1 
of Defense of Korea, Lee Ho, when 
we were discussing problems of re- 
habilitating the legal system of Ko- 
rea. Mr. Lee was one of five legal 
leaders who came to the United 
States in 1949 to observe and study 
our judiciary and legal profession. 
He continued: “Only two of us from 
the original five remain in the Re- 
public of Korea. The Communists 
seized the other three and no infor- 
mation has been received since their 
brutal seizure. Other Korean judges 
and lawyers have suffered a similar 
fate.” 

President Syngman Rhee and 
many leaders of the legal profession 
in Korea have expressed a similar 
concern over the inroads of Com- 
munism. They are keenly conscious 
that the judicial system, law schools 
and the legal profession must be 
strengthened in order to make the 
Korean democracy based upon thei 
1948 constitution eflective. They be 
lieve in the independent judicial sys- 
tem guaranteed under their constitu- 


tion, but their knowledge and prac- 
tice of constitutional law are very 
limited. Most members of the judi- 
ciary and legal profession were edu- 
cated under the pre-World War II 
Japanese legal system. Practically no 
law books are available except Jap- 
anese. President Rhee is very deter- 
mined that the members of the legal 
profession have a basic knowledge 
of Anglo-American 
law. Accordingly, he directed the or- 
ganization of an Anglo-American Le- 
gal Institute and requested that our 
State Department send two United 


constitutional 


States lawyers to Korea to initiate 
and conduct such an institute. Dr. 
Jerome Hall, of Indiana University 
Law School, and the author were 
chosen for this task. The Institute 
was of six weeks’ duration in June 
and July, 1954. 

The experience was most stimu- 
lating to Dr. Hall and me. His sub- 
jects were jurisprudence and crim- 
inal law. My participation was the 
practical viewpoint—emphasizing the 
separation of powers, independence 
of the judiciary and the role of the 


organized Bar of the United States 
and England. We learned much of 


their problems. They yearn for more 
knowledge of our judicial system and 
legal profession. A brief review of 
the recent history and problems of 
Korea may be helpful in showing 
their needs. 


United States-Korean Relations 


American-Korean relations really be- 
gan in 1882 when the Koreans were 
first persuaded by Commodore Rob- 
ert W. Schufeldt, of the United States 
Navy, to give up the isolationism of 
its Hermit Kingdom phase and enter 
into diplomatic and trade relations 
with the West. The United States 
signed a treaty with Korea, ratified 
by the Senate in 1883, in which we 
promised to use our good offices to 
assist Korea in the event any other 
nation “should deal unjustly” with 
her. Following this action American 
businessmen and missionaries went 
into Korea and had a profound effect 
upon Korean life. The Orient’s first 
electric streetcar system was built in 
Seoul. Korea’s gold mines were devel- 
oped. Finally, however, we became 
discouraged because of the inefh- 
ciency and corruption of the deca- 
dent Korean monarchy. Further- 
more, Russia and Japan made it 
plain to us that Americans were not 
wanted in Korea. 

During the administration of Pres- 
ident Theodore Roosevelt, definite 
steps were taken to relinquish the 
obligation we had assumed in 1883. 
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The President dispatched the Secre- 
tary of War, William Howard Taft, 
to sign a secret agreement which, in 
effect, provided that the United 
States would not oppose extension of 
Japanese control of Korea in return 
for a promise that the Japanese 
would not attack the Philippine Is- 
lands. The youthful reformer, Syng- 
man Rhee, was sent to plead with 
the President of the United States 
to observe the provisions of the 1883 
treaty, but to no avail. The Ports- 
mouth Conference proceeded to 
award Japan a protectorate over Ko- 
rea. The United States was the first 
nation to close its legation in Seoul 
and transfer operations to Tokyo. 

The Koreans did not give up, and 
in 1919, inspired by Woodrow Wil- 
son’s promise of “the self-determina- 
tion of peoples”, there was a massive, 
non-violent “demonstration of inde- 
pendence” throughout Korea. Syng- 
man Rhee was elected President of 
the Korean Republic-in-Exile. Dur- 
ing the twenty-six years following, 
the Koreans continued to struggle 
unsuccessfully for American recogni- 
tion. The first constructive step to- 
ward the restoration of Korea’s 4300- 
year old nationality was the pledge 
at Cairo in December, 1943. Presi- 
dent Franklin D. Roosevelt, Prime 
Minister Churchill and President 
Chiang Kai-shek agreed that in “due 
course” Korea’s independence would 
be restored. 

Recent history discloses that at the 
close of World War II a series of con- 
cessions were made to the Soviet Un- 
ion, one of which was the agreement 
that the Soviets would accept sur- 
render from the Japanese north of 
the thirty-eighth parallel. Following 
the surrender of the Japanese the 
United States maintained a military 
government in South Korea. There- 
after the United Nations assumed 
responsibility for the establishment 
of a democracy in the Republic of 
Korea, based upon free elections. 
The Soviet Union refused to accept 
the United Nations’ jurisdiction in 
Northern Korea. The Republic of 
Korea, in the face of all these obsta- 
cles, was created on August 15, 1948, 
under a constitution affirming its sov- 
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ereignty over all Korea, and the gov- 
ernment was duly organized. 

During the following two years the 
United Nations maintained a com- 
mission in Korea “observing and ad- 
vising” the development of the dem- 
ocratic processes. Strong Communist 
resentment and subversion contin- 
ued. Finally, in July, 1949, the 
United States withdrew the last of its 
occupation troops. In a speech on 
January 12, 1950, Secretary of State 
Dean Acheson declared that “the 
American defensive perimeter in 
Asia lay in the island chain extend- 
ing from the Aleutians through Ja- 
pan and Okinawa to the Philip- 
pines”. The Chairman of the For- 
eign Relations Committee, Senator 
Tom Connally, also stated publicly 
“If Korea were attacked the United 
States could not go to its assistance”. 
The fatal blow was struck by the 
Communists on June 25, 1950, when 
their military forces launched a 
heavy attack across the thirty-eighth 
parallel. Subsequent events are fresh 
in all of our minds. 

Today there are approximately 23 
million inhabitants of the Republic 
of Korea and less than three million 
Koreans in North Korea. Millions 
living north of the thirty-eighth par- 
allel migrated to South Korea as 
soon as the Korean War started in 
1950. Presently, every Korean citizen 
south of the truce demarcation line 
is a devotee of true democracy and 
abhors Communism. 


The Korean Legal System 


The legal system of Korea is based 
upon Japanese pre-World War II 
jurisprudence which was imposed by 
the Japanese during their forty years’ 
occupation. The basic philosophy in- 
cludes the principles of continental 
law, particularly the Prussian. The 
new Korean Constitution (1948) 
provides for an independent judici- 
ary similar to the federal judicial 
system in the United States. How- 
ever, it is very apparent that only a 
few members of the legal profession 
of Korea, which includes the judi- 
ciary, practicing lawyers, procurators 
(prosecutors), and law professors 
are familiar with the constitutional 


principles of Anglo-American com 
mon law. The practicing lawyer 
have little knowledge of the actua 
practice of law and administration 
of justice under the common law 
system of the United States and Eng 
land. 

Most lawyers and judges in Korea 
look upon their legal system as one 
of criminal law only. Civil courts 
were established less than sixty years 
ago. There are several reasons, one 
being that civil controversies usually 
involved small amounts and were re- 
solved by the head of the family or 
“patriarch” of the community. The 
Koreans have long been accustomed 
to abide by the decision of rulers, 
their culture being largely influenced 
by the Chinese. Furthermore, the 
economy is largely rural and does 
not require a complex legal system 
for the settlement of disputes. 

The average criminal trial is 
inquisitorial rather than adversary. 
All examination of witnesses and de- 
fendants is by the judges. Neither 
the prosecutor nor defense counsel 
examines witnesses. Very few legal 
objections are made by counsel to 
the court. The chief role of counsel 
is to give a summation. The prosecu- 
tor sits on the bench with the judges; 
he frequently converses with them 
during the course of the trial. The 
very fact that he sits on the bench 
gives him more prestige than the 
defense counsel. 

There are less than 600 members 
of the entire legal profession, rough- 
ly divided about one third as judges, 
one third as prosecutors and the re- 
mainder in private practice. Accord- 
ing to United States’ ratios of ap- 
proximately one lawyer to one thou- 
sand persons, there would be more 
than 20,000 members of the legal 
profession in South Korea. 


Legal Education in Korea 


The number of law schools and large 
enrollment were a great surprise to 
us. There are public and _ private 
universities and colleges. Most of 
them have law schools. The enroll- 
ment in the law schools varies from 
300 to more than 1200 in Seoul Na- 

(Continued on page 641) 
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Lawyer Referral Service: 


Keystone of a Public Relations Program 


=" These are days when every self- 
respecting bar association has a pub- 
lic relations program though some 
of them are disguised under the 
name “public information”. The 
American Bar Association has sup- 
plied, and local associations are uti- 
lizing, new and old publicity tech- 
niques. Lawyers from Florida to 
Oregon are taking school children 
through courthouses, debating pub- 
lic questions on radio and television, 
delivering speeches to civic clubs and 
participating in Flag Day, Fourth of 
July and Labor Day ceremonies. 
New leaflets on the making of wills, 
the signing of installment contracts 
and the preparation of income tax 
returns come off the press almost 
daily. 

All this is to the good. The more 
the public knows about lawyers and 
the processes of justice, the more 
likely will the stock of our profession 
cease being one for the bears in an 
era when the public is bullish on 
that of nearly everyone else. But is 
such a program enough? 

Not if our objective is to broaden 
the base of our clientele so that it 
will include all those members of 
the public who have legal problems 
but now fail to consult the Bar, or 
to persuade those same people that 
legal advice is not beyond their 
means, or to show by deeds and not 
by mere words that the services of 
the profession are available to them 
without any need for formal intro- 
duction or ceremony. If in fact we 
want the whole population to have 
the privilege of becoming clients of 
the Bar, we cannot accomplish our 
purpose by merely telling the public 
about the law and lawyers. We must 


also tell them how to get into the 
lawyer’s office. The American Bar 
Association is sponsoring a true pub- 
lic service through which the objec- 
tives can be achieved. 

The establishment of a lawyer re- 
ferral service is the keystone of a 
public relations program. It tells the 
public that the services of lawyers 
are available to all members of the 
community for a fee within their 
means. It specifies that the fee is five 
dollars for a half-hour interview. It 
gives assurance that if the client's 
problem cannot be solved within a 
half hour, subsequent charges will 
be moderate and subject to the cli- 
ent’s approval. It introduces those 
who know no lawyers to counsel 
without formality or embarrassment. 
It encourages the new client on his 
first visit to a law office by telling 
him that the bar association stands 
back of the consultation, protecting 
him from overreaching, and vouch- 
ing for the fairness of the referral 
plan. These are the elements which 
will bring new clients to the Bar: 
an assurance of welcome, a specific, 
moderate fee, a simple introduction 
to an attorney, and the knowledge 
that the bar association stands back 
of the proposed attorney-client re- 
lationship. No better method has yet 
been suggested to destroy the public’s 
fear of excessive charges and the er- 
roneous idea that law offices cater 
only to people of large means. 

At this point, the thought may 
occur to some that a referral plan is 
complicated and costs money, while 
speakers bureaus are easy to run and 
call for nothing but time. The ex- 
perience of the great majority of the 
hundred established referral services 


should persuade any bar association 
inquiring into the matter that a re- 
ferral plan is never complex and ex- 
pense is a negligible factor. On re- 
quest, the American Bar Associa- 
tion’s Standing Committee on Law- 
yer Referral Service will furnish in- 
formation on the mechanics of re- 
ferral plans which should suit the 
needs of any local bar association, 
large or small. 

A referral plan should likewise 
play an important part in the public 
relations program of state bar asso- 
ciations. What more telling piece of 
information can such an association 
give the public than that lawyers in 
all sections of the state stand ready to 
serve every member of the public, 
regardless of his walk in life, for fees 
which he can afford? 

No such statement should be 
made, however, unless the president 
of the association has a ready answer 
when asked for the name of a lawyer 
by a farmer in Upstate County or by 
a small businessman in the capital 
of the state. If referral plans are es- 
tablished in all the big cities (as is 
true in California, Ohio, Pennsylva- 
nia, New York and Connecticut) the 
problem is partially solved, for many 
inquirers may then be sent to the re- 
ferral services established in their 
immediate localities. Even without 
such services, a state bar committee 
on referral service should be able to 
line up a panel to take care of those 
of moderate means who are in need 
of legal advice, in every part of the 
state. Such a panel has been found 
to operate successfully in the State of 
Rhode Island and no reason is ap- 
parent why it should not be equally 
successful in some of the larger states 
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Stephen Edward Hurley, 1892-1955 


® In the early morning of May 10, 
1955, Stephen E. Hurley died, and 
the Chicago Bar lost one of its most 
able, respected and beloved mem- 
bers. 

Through his life, he had done his 
profession the honor of living by its 
highest standards not only within 
the confines of legal effort but also by 
liberally devoting his time and tal- 
ents to the public good. 

He was born in Tenney, Minne- 
sota, December 31, 1892, received his 
A.B. and A.M. degrees from the 
Catholic University, Washington, 
D.C, in 1913 and 1914 and his LL.B. 
degree from Georgetown University 
in 1914. He was a member of the 
Order of the Coif (hon.). In 1915 he 
was admitted to the Illinois Bar and 
practiced first in Quincy for a short 
period and thereafter in Chicago the 
rest of his life, except for his period 
of service as an officer in the Army 
of the United States during World 
War I. 

His first venture in the public 
interest was as Chairman of the Se- 
lective Service Legal Advisory Boards 
of Cook County from 1940 to 1947, 
an obscure but time-consuming ac- 
tivity, designed to make competent 
legal advice available without cost 
to all registrants with respect to their 
rights and obligations under the Se- 
lective Service Act. This work was 
performed quietly and _ effectively. 
Upon its termination, the Mayor of 
Chicago appointed him President of 
the Civil Service Commission, a posi- 
tion he held until his resignation, 
effective April 15, 1955. 

Early in his civil service efforts, it 
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became apparent that he was bent 
on establishing an honest civil serv- 
ice system for his city. In spite of the 
determined opposition of entrenched 
political patronage holders, he 
fought back for the principles of 
good government, and during his 
term more than 120,000 candidates 
for city jobs were examined and 12,- 
000 patronage jobs were placed un- 
der civil service, so that when he 
resigned 33,046 permanent civil serv- 
ice employees were on the civil 
service payroll, roughly 92 per cent 
of the city’s “housekeeping staff”. 
The most eloquent tribute paid him 
came during the Chicago mayoral 
primaries in 1955, when every candi- 
date for nomination sought to win 
votes by promising to continue him 
in office, if he were available. One 
newspaper said editorially, 

His contribution to civic integrity was 

a great one and its influence will re- 

main with the city he served. He will 

be remembered as a man of high pur- 
pose, completely unafraid of the abuse 
of his political foes. 

He also gave much of his time to 
the organized Bar and other organi- 
zations of lawyers. He played an ac- 
tive part in The Chicago Bar Asso- 
ciation, which elected him its Presi- 
dent in 1944, and in the American 
Bar Association, serving as a mem- 
ber of its House of Delegates from 
1944 to 1951. 

He was fond of the company of 
lawyers and served as President of 
The Law Club and of the Legal Club 
of Chicago. For many years it had 
been his custom to attend the An- 
nual Meetings of the American Bar 


Association and the Midyear Meet- 
ings of its House of Delegates. On 
these occasions, “Steve’s room”’ be- 
came the meeting place of many 
lawyers from all parts of the country 
who were attracted there by the 
personality of their host—that of a 
modest, courageous, thoughtful, kind 
and generous gentleman. 

The Compleat Solicitor of 1669 
(second edition, 1683) contains a list 
of “the Qualities wherewith a Solici- 
tor ought to be endued to make 
him Compleat”. 

First, he ought to have a good nat- 
ural wit. 

Secondly, that wit must be refined 
by education. 

Thirdly, that education must be per- 
fected by learning and experience. 

Fourthly, and lest learning should 
too much elate him, it must be bal- 
anced by discretion. 

Fifthly, to manifest all these former 
parts, it is requisite that he have a 
voluble and free tongue to utter and 
and declare his conceipts. 

Appended are moral precepts for the 
character and behavior of the law- 
yer. These call for patience, pru- 
cer- 


dence, a calm content and “‘a 
tain stayed and settled manner of 
living”. 

Stephen E. Hurley complied with 
all of these precepts and was “en- 
dued” with all of these qualities 
except the fifth—he did not disclose 
a voluble and free tongue. He was 
a perfectionist always, and his words, 
both oral and written, were carefully 
chosen and aimed at the heart of the 
matter under consideration. He was 
indeed “compleat”. 

WILLIAM H. KING, JR. 
Chicago, Illinois 


| 








Con 


TY, 4 


Samuel 


bleday 
Pages 3 
The 
upon \ 
made | 
the ch; 
the Fu 
viewiny 
$125,0¢ 
the cor 
port to 
of Am 
Cha; 
about” 
Th 
the re 
gers. 
On 
acy oO 
Two, 
consp 
very | 
destre 
It is 
Repub 
the aul 
assume 
studied 
(a) ’ 
conspir 
(b) 
made | 
fice sor 
ties. 
No | 
conspit 
Smith 
Subver 
Neit! 
special 
less it | 
the Da 
The 
survey 
has “m 
Assu 
"20's" 









leet- 
On 
be- 
any 
intry 
the 
of a 


kind 


1669 
a list 
olici- 
nake 


1 nat- 
fined 


e per 
e. 

hould 
e bal- 


ormer 
ave a 
r and 


yr the 
law- 
pru- 
. cer- 
er ol 


with 
| “en- 
alities 
sclose 
e was 
vords, 
efully 
of the 
e was 


Jr. 











Books for Lawyers 











CommuN ISM, CONFORMI- 
rY, AND CIVIL LIBERTIES. By 
Samuel A. Stouffer. New York: Dou- 
bleday & Company, Inc. 1955. $4.00. 
Pages 279. 

The statistical “study” or “survey” 
upon which this book is based was 
made by a special committee, under 
the chairmanship of the author, of 
the Fund for the Republic; inter- 
viewing personnel 537; fund cost 
$125,000.00; Doubleday’s “blurb” on 
the cover says, “It is a revealing re- 
port to Americans about the climate 
of American opinion today.” 

Chapter 1: “What this 
about”: 


book is 


The survey examines in some depth 
the reaction of Americans to two dan- 
gers. 

One, from the Communist conspir- 
acy outside and inside the Country. 
Two, from those who in thwarting the 
conspiracy would sacrifice some of the 
very liberties which the enemy would 
destroy. 

It is obvious that the Fund for the 
Republic, the special committee and 
the author base the survey upon two 
assumed facts—neither of which is 
studied or surveyed. 

(a) That there is a Communist 
conspiracy; 

(b) That an attempt is being 
made by anti-Communists to sacri- 
fice some of our fundamental liber- 
ties. 

No evidence is produced of the 
conspiracy—no_ reference to the 
Smith Act trials or Report of the 
Subversive Activities Control Board. 

Neither is proof offered of any 
special liberty being “thwarted”—un- 
less it be the general term coined by 
the Daily Worker “McCarthyism”. 

The author also assumes, without 
survey or study, that “intolerance” 


. oe 


has “marked the 1950's 


Assuming that the “climate of the 
00's” is ripe for suspension of the 


Bill of Rights, specialists who sur- 
vived the survey of the late Literary 
Digest and the presidential polls of 
1948 will find this book interesting 
in detail and analysis. 

Four thousand thirty-three indi- 
viduals of the “rank and file” were 
interrogated—1533 personally; 1500 
“selected local Community leaders” 
from 123 cities with a population 
between 10,000 and 150,000. The lat- 
ter included presidents of chambers 
of commerce, bar associations, labor 
unions, women’s clubs, school and 
library boards, parent and teacher 
associations, commanders of Ameri- 
can Legion posts, chairmen of the 
Republican and Democratic central 
committees etc. 

The Army-McCarthy hearings 
were being held while the study was 
in progress. 

Again assuming the original con- 
cept of the Foundation and limited 
to the cross-sections used, the author 
“reveals” the “Climate of American 
Opinion today”. 


Communism and Civil Liberties: 

The number of people who said 
they were worried either about the 
threat of Communists in the United 
States or about Civil Liberties, was, 
even by the most generous interpreta- 
tion of occasionally 
sponses, less than 1%! 

... Not over 20 out of nearly 5000 
respondents in the cross-sections vol- 
unteered a Liber- 
ties. 

... Only 5% ... thought it possible 


ambiguous _re- 


worry about Civil 


for a man to believe in Communism 
and still be a loyal American. 


Conformity—Intolerance. College 
graduates are more tolerant than the 
“Business Leaders”; the latter more 
tolerant than the “rank and file”; 
women less tolerant than men; the 
West Middle 


West or East. While more Republi- 


more tolerant than 
cans sense the threat of Communism 


than Democrats, the former are more 


tolerant than the latter. 

Manifestly, the survey worries the 
author, starting, as it does, from the 
premise that civil liberties are in dan- 
ger. 
He is undoubtedly speaking for 


Phat is, being “chipped away”. 


himself and the Foundation, when 
he says: 


There are some people whose anx- 
iety is aroused because they think the 
actions to repress the Communist 
threat have generated a climate that 
puts civil rights in jeopardy. From the 
spontaneous expressions we have been 
reviewing, it would appear that such 
people are very few in number in the 
total population. 

I assume he is speaking for himself 
when he concludes: 

From various points of view, the 

attitudes reported in this 
chapter—even the attitudes of civic 
leaders—may not be a pleasant pic- 
ture. But the fact that responsible 
community leaders are more likely 
than the rank and file to give the 
sober second thought to the civil rights 
of the non-conformists or suspected 
non-conformists here studied can be 
of much significance to America’s fu- 
ture. If the reverse had been found, 
the future might look dark indeed to 
those who view with anxiety current 
threats to historic liberties. Plans of 
public education which aim at build- 
ing more respect for the American 
tradition should be able to count on 
strong support from influential civic 
leadership at the grass roots. 
Newspaper publishers and pundit 

columnists may find the answer to 

this question “revealing”. 

Frequently there is something in 
the news about Communists in the 
United States, and what is being done 
about them. On the whole, would you 
say you follow the news very closely, 
fairly closely, or hardly at all? 


Rank and file 


detailed 


Very closely 11Y 
Fairly closely 45% 
Hardly at all 44% 


Business leaders 


Very closely 26% 
Fairly closely 61% 
Hardly atall 13% 


As suggested at the beginning the 
book will be of interest to statisti- 
cians who believe in the polling 
method, manner of conducting it— 
the form and substance of questions, 

analysis and digest of the answers. 

The author in his interpretation, 
bearing in mind his basic premise, 
endeavors to be eminently fair in 
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his personal analysis, both of ques- 
tions, answers and in interpreting 
percentages. 

If the survey is a correct sampling 
of public opinion, then the Ameri- 
can people should be further edu- 
cated in the objectives, strategy and 
tactics of the Kremlin and the in- 
ternal danger from its disciplined 
personnel; and, considering the bless- 
ings of liberty, ascertain for them- 
selves whether there is any actual 
“whittling” on the Bill of Rights, 
or whether that claim, so loudly 
voiced by the Daily Worker—“Politi- 
cal Affairs”, certain columnists and 
intellectuals, is as well a part and 
parcel of the Communist conspiracy. 

Tracy E. GRriFFIN 
Seattle, Washington 


M arrimontAt PROPERTY 
LAW. By Professor W. Friedmann, 
Editor. Toronto: University of To- 
ronto, The Carswell Co., Ltd. 1955. 
$8.50. Pages 472. 


This book is the second volume 
of the University of Toronto School 
of Law Comparative Law Series and 
was made possible by funds granted 
by Carnegie Corporation of New 
York. The work is a symposium of 
articles by eleven authors with a com- 
parative analysis by the editor. It is 
divided into three major parts. Part 
I covers community of property sys- 
tems with articles on the laws and 
customs of France, Louisiana, New 
Mexico and the western United 
States, Quebec, South Africa and So- 
viet Russia. Part II covers separation 
of property systems, based on the 
common law as modified by the mar- 
ried women’s acts, with articles on 
Canada (the common law _ prov- 
inces) , England and New York. Part 
III discusses intermediate systems 
with articles on Germany and Swe- 
den, emphasizing recent and signifi- 
cant reform measures such as the 
Scandinavian reforms of the 1920's 
and the German proposals under the 
new constitution of Western Ger- 
many which provides that men and 
women shall be equal before the law. 

The articles are concerned with 
four modern alternative ways of reg- 
ulating the financial and property 


relations between spouses, which the 
editor lists as follows: ‘“(a) a full 
community of property, under which 
husband and wife jointly own all 
their property; (b) the community 
of acquests, under which husband 
and wife own jointly and in common 
everything which either of them ac- 
quires during the marriage, except 
for certain gifts made by will or inter 
vivos; (c) complete separation of 
property; (d) separation of property 
coupled with some form of pooling 
and sharing of the properties of hus- 
band and wife, on the dissolution of 
the matrimonial community.” In 
the comparative analysis, Professor 
Friedmann discusses the advantages 
and disadvantages of these systems 
and concludes that neither full com- 
munity of property nor full separa- 
tion adequately meets modern needs. 
He says: “Generally, the community 
of acquests leaves premarital prop- 
erty intact, and therefore separate as 
to property and management, so that 
the wife has full power to administer 
and the right to enjoy her pre-mari- 
tal property. It also leaves in sepa- 
rate ownership gifts or legacies made 
to either spouse during the marriage 
(this corresponds in some ways to 
the protection formerly offered by 
equity to the separate property of a 
married woman). But all property 
acquired in any other way by either 
spouse during marriage becomes 
joint and common property for all 
purposes of management, ownership 
and succession. The wife who de- 
votes herself to the conduct of the 
household and the education of the 
children shares as much in the finan- 
cial gains as the wife who earns an 
income of her own by being in busi- 
ness, or employment, or exercising 
a profession. This system appears to 
come nearest to a blending of the 
ideas of equality between the spouses 
with that of the community of effort, 
of gains and burdens, of luck and ad- 
versity in marriage, while leaving 
the necessary amount of financial in- 
dependence to either spouse.” 
Professor Friedmann emphasizes 
that “the great change in the posi- 
tion of women has had its impact on 
every legal system treated in this vol- 
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ume’. He says: “The average west- 
ern family of today—living on the 
earnings of the husband and, in 
many cases, of the wife, with little to 
spare above current needs, and with 
that degree of harmony which makes 
recourse to the law superfluous—ii- 
evitably practices community rather 
than separation of property... . The 
law, however, must take care of the 
pathology of human and social rela- 
tions, such as the collapse of mar- 
riages and the rights of creditors. It 
must also take account of the quan- 
titatively small but qualitatively im- 
portant number of cases where hus- 
band and wife have ‘separate’ prop- 
erties of some magnitude or run ‘sep- 
arate’ businesses of their own. Final- 
ly, the law must, as far as possible, 
reflect the social realities of its time.” 
All this is tending toward the goal 
of blending “the degree of separa- 
tion necessary for the economic in- 
dependence of spouses who work 
with the desire to pool the fruits of 
their work”. In our shrinking world, 
studies in comparative law would 
seem to be essential, if not inescap- 
able, and, no doubt, they may be 
highly rewarding. This is certainly 
indicated by the interesting and in- 
formative discussions in these articles 
on the present diverse systems of mat- 
rimonial property law. 
LAURANCE M. Hype 


Supreme Court ef Missouri 
Jefferson City, Missouri 


Cw LIBERTIES AND THE 
VINSON COURT. By C. Herman 


Pritchett. Chicago: University of 
Chicago Press. $5.00. 

This is an interesting book. 

In the first place the title and con- 
tents high-light the fact that the 
Founding Fathers of the Philadel- 
phia Convention of 1787 made a 
mistake when they thought a “bill 
of rights” unnecessary, and that the 
other Founding Fathers, not so often 
eulogized—the larger number of av 
erage men in the ratifying conven 
tions especially in Massachusetts and 
though less 
started the 


Virginia—were wiser, 
when they 
movement for a bill of rights. Pro 
fessor Crosskey to the contrary not 


learned, 
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withstanding, we got one that has 
meant something. It is _ being 
talked and written about until it al- 
most seems that “The stone which 
the builders refused is become the 
head stone of the corner” (Psalms 
118:22, Matthew 21:42). Mr. Justice 
Black is quoted (page 193) “I view 
the guaranties of the First Amend- 
ment as the foundation upon which 
our governmental system rests and 
without which it could not contin- 
ue to endure as 
planned.” 

In his preface, Professor Pritchett, 
Chairman of the Political Science 
Department in the University of 
Chicago, describes himself: 


conceived and 


The author is a political scientist, 
not a lawyer, and as a lawyer has re- 
cently remarked “political scientists 
have little effect on the court of con- 
stitutional law and history, as they 
seldom legislate, prepare briefs or ar- 
gue cases”. However they can and do 
write books. 

Professor Pritchett is a far more 
astute observer and student of ju- 
dicial opinions than many lawyers 
who “legislate” (often badly) “pre- 
pare briefs” (often badly) and “ar- 
gue cases” (often badly). So law- 
yers should not assume that the book 
is not worth reading. They may even 
learn something from a_ thinking 
layman. Lawyers are not the only 
people who can think—thank God! 

The volume is a successor to Pro- 
fessor Pritchett’s earlier one on The 
Roosevelt Court and, to this review- 
er, the present book seems the better 
and more balanced one. He shows 
marked appreciation of the essen- 
tial position of the Court and the 
great professional and human re- 
sponsibilities of the judges. He dis- 
cusses, in comparative detail, all the 
opinions on civil liberties from 1948 
to 1954, frankly, and not always with 
complimentary comments, but with 
good professional manners. 

He was the originator of the “box 
score” method of classifying judges 
and their opinions—a practice too 
much imitated—but, he frankly, 
quotes (page 189) Professor Mark 
Howe's question “whether the sta- 
tistical analysis of Supreme Court 
opinions can, under any circum- 


stances be fruitful”. He also quotes 
someone’s comment that “box 
scores” belong on “the sports pages” 
and agrees that there is no method 
“by which an I B M machine can be 
used as a substitute for scholarship”, 
but he thinks, “when all this is said, 
a place remains for a properly pre- 
pared box score.” The “scores” and 
the study of them seem the least in- 
teresting part of the book and their 
only effect on this reviewer is to re- 
call the story of a state Supreme 
Court judge, during the prohibition 
era, who received a letter from a 
colleague in Italy saying “I have just 
seen the leaning tower of Pisa. It re- 
minded me of Judge so and so charg- 
ing a jury in a liquor case.” 

Lawyers who read the opinions 
form their own views about judicial 
“leanings” and, as Professor Pritch- 
ett says (page 248), 

“A Supreme Court justice has a 
task which is broader than that of 
safeguarding or enforcing one set of 
values.” Compare the quotation 
from our articulate friend, Professor 
Thomas Reed Powell, on page 22. 
Lay readers may not like statistics 
and may skip them, but possibly, 
the “scores” may suggest to judges 
that habitual “leaning”, one way or 
the other, may be carried to excess. 

Aside from the “score” business, 
the book is very interesting. In his 
closing pages, he quotes Mr. Justice 
Brandeis: 

The doctrine of the separation of 
powers was adopted by the Conven- 
tion of 1787, not to promote efficiency 
but to preclude the exercise of arbi- 
trary power. The purpose was, not to 
avoid friction, but, by means of the 
inevitable friction incident to the dis- 
tribution of the governmental powers 
among three departments, to save the 
people from autocracy. 

Following this, Professor Pritchett 
says: “During the period of the Vin- 
son Court the peril to libertarian! 
principles came primarily from the 
legislature”; and he quotes a strik- 
ing passage from Walter Lipmann 
on “the sobering facts about legis- 
lative irresponsibility”. There is, of 
course, nothing new about this. 
While not mentioned in the book, 
the most “sobering” illustration of 
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it in our history is the revolting po- 
litical picture of a head-strong Con- 
gress trying, and temporarily suc- 
ceeding, in establishing a legislative 
dictatorship during the “reconstruc- 
tion” period of the sixties and sev- 
enties, for which the American peo- 
ple are still “paying through the 
nose” in prejudices and other trou- 
bles, which might have been avoid- 
ed, or, at least, lessened if the lust 
for power and political ambitions 
had been more restrained. 
FRANK W. GRINNELL 

Boston, Massachusetts 


Union CONTRACT CLAUS- 
ES. Chicago: Commerce Clearing 
House, Inc. 1954. $9.00. Pages 780. 

One of the most constructive serv- 
ices the lawyer can perform for his 
client in the field of labor relations 
has to do with drafting the collec- 
tive bargaining agreement. Achieve- 
ment of clarity and precision in this 
document will eliminate many dif- 
ferences of opinion that would other- 
wise lead to grievances that in turn 
often result in costly concessions or 
expensive arbitration proceedings. 

An indispensable tool of the 
draftsman who hopes someday to 
write a contract so clear and explic- 
it that no questions of interpreta- 
tion or application will ever arise 
is a well indexed collection of con- 
tract clauses. Such a collection is 
afforded by the latest C.C.H. com- 
pilation. It is a compact and useful 
addition to the labor lawyer's col- 
lective bargaining kit. 

It is arranged in thirty-two prin- 
cipal topics, roughly paralleling the 
main sections of many collective 
agreements. Each topic has an in- 
troductory textual explanation, and 
is subdivided into as many divisions 
as the editors deemed necessary. 
Within each of these smaller divi- 
sions, each clause is preceded by a 
bold-face syllabus indicating the gen- 
eral nature and purpose of the 
clause. A topical index affords a 





1. I may be too fussy, but the word “liber- 
tarian”, with which the book reeks, while 
sanctioned by dictionaries, seems a most un- 
attractive word. Surely, there is some simpler, 
less repulsive word for the principles of free- 
dom and liberty. 
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ready means of cross reference. ‘The 
textual treatment is keyed to the 
publisher’s Labor Law Service, af- 
fording one means of entry into the 
case law which should be borne in 
mind in drafting a clause on any par- 
ticular topic. 

It may fairly be conceded that it 
would be difficult at best to write a 
satisfactory contract on the basis of 
any single collection of contract 
clauses—either the C.C.H. collection 
or any of the other similar collec- 
tions on the market. However, it is 
thought that anyone who checks a 
contemplated clause of his own de- 
vising with cognate clauses to be 
found in the book will be almost 
sure to find some suggestion that 
may profitably be employed. Discov- 
ering a particular turn of phraseolo- 
gy, or an important condition which 
might otherwise have been over- 
looked is a sufficient reward for the 
trouble that such comparison entails. 

The tendency of many arbitrators 
toward meticulous and even scrupu- 
lous dissection of these “living docu- 
ments” means that it is becoming in- 
creasingly dangerous to rely on the 
old principle of writing collective 
agreements in the language of the 
shop. Shop language, while seem- 
ingly simple and _ straightforward, 
often conceals a vagueness of 
thought and inexactness of expres- 
sion that invites future disagree- 
ments. Simplicity and clarity we 
must retain, but at the same time it 
is important that the simple lan- 
guage will be as clear to an arbitra- 
tor a year hence as it appears to the 
negotiators at that blessed moment 
when they achieve a meeting of the 
minds. On the whole, most of the 
clauses included in the collection 
offer suggestions that can be utilized 
toward achieving this desired pre- 
cision of expression. Some weasel- 
worded expressions may be found, to 
be sure—for example: “Overtime 
work shall be divided as equally as 
possible among employees perform- 
ing similar work insofar as is prac- 
ticable .. .”” (what a field day for 
an arbitrator that phrase would pro- 
vide!). But even horrible examples 
have their values; and indeed, a re- 
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spectable school of thought holds 
that in some areas a collective agree- 
ment may properly be cast in terms 
of general principles. 

Some users of the book will regret 
that the clauses are not identified by 
reference to the particular contract 
from which they were taken, but 
this omission is in large part com- 
pensated for by the generally high 
quality of draftsmanship in the sam- 
ples selected. 

FRANK E. Cooper 
Detroit, Michigan 


Hawan UNDER ARMY RULE. 
By J. Garner Anthony. Stanford, Cal- 
ifornia: The Stanford University 
Press. 1955. $5.00. Pages 203. 

This book by a former Attorney 
General of Hawaii undertakes to 
cover the entire period of martial 
law in Hawaii. It is a distinguished 
piece of work and is well worth read- 
ing. It is not however an entirely 
objective history. Mr. Anthony can 
see no good in that regime. With a 
genius for the marshaling of facts 
which has made him a leader of the 
Hawaiian Bar he makes a devastat- 
ing assault on martial law in the 
islands. It is clear that to Mr. An- 
thony it has not a single redeeming 
feature. Yet it lasted from December 
7, 1941, until October 24, 1944—the 
longest regime of martial law in his- 
tory. A political contrivance ar- 
raigned as not merely vicious but 
useless does not ordinarily survive 
to such an unprecedented old age. 
Also not everyone in Hawaii would 
agree with Mr. Anthony's condem- 
nations. Walter F. 
distinguished a financier as Mr. An- 


Dillingham, as 


thony is a lawyer and an almost leg- 
endary figure in the islands, gave 
the regime considerable praise. He 
said during one of the numerous in- 
vestigations, “I think that this lit- 
tle community was solidly behind 
whatever was necessary in the judg- 
ment of our military leaders to be 
done.” Mr. Anthony was fair enough 
to quote this statement (page 107). 

The destructive sneak attack on 
Pearl Harbor day obviously required 
an extraordinary political response. 


Mr. Anthony would find it in the 
Hawaii Defense Act, approved Oc- 
tober 3, 1941, which vested in the 
executive very considerable emer- 
gency powers. Unfortunately, how- 
ever, this Act runs counter to the 
deep-seated human instinct to turn 
to the military for aid on the hap- 
pening of a really stupendous catas- 
trophe. At any rate so it happened 
in Hawaii. At 3:30 p.m. on Pearl 
Harbor Day, Governor Poindexter, 
a cautious ex-federal judge, declared 
martial law under Section 67 of the 
Hawaiian Organic Act (page 4-5). 
Mr. Anthony criticizes the Gover- 
nor for doing something additional, 
namely turning over all governmen- 
tal powers to the military command- 
er, General Short. The point seems 
to be that lacking this immense “‘sell- 
out” the military authorities would 
have had only moderate, or bear- 
able control. A moment’s reflection 
however suggests that once martial 
law was declared the rest of the proc- 
lamation was irrelevant. The mili- 
tary authorities got all required pow- 
ers by the fact of its declaration. 
Martial law is not, of course, a blan- 
ket; however its very concept is that 
the military commander gets what 
he needs which as a practical mat- 
ter is, initially, what he wants. We 
would therefore absolve Governot 
Poindexter—if there was blame, let 
it be laid elsewhere. 

Mr. Anthony describes the prog- 
ress of martial law with great par- 
ticularity and this will be of great 
value to analysts of the future. Some 
of the operations of the military gov- 
ernment certainly seem bizarre. Re- 
duction of prison terms in consider- 
ation of blood donations; sentences 
to buy war bonds and endorsements 
on such bonds preventing their im- 
mediate resale—there are of course 
valid legal objections to these things 
and also objections of taste. How- 
ever at the time they seemed to have 
a rough and ready common-sense. 

The lawyers, of course, objected, 
but the public was not too greatly 
exercised. (See page 105-108). Nor 
was there much public indignation 
at the black-out and curfew which 
did not end until July 11, 1945 (page 
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103). As Mr. Dillingham testified 
“We were perfectly willing to go to 
bed at 10:00 o’clock and 8:00 o'clock 
and go without lights and all the 
rest of it, and nobody wanted any 
change” (page 107). 

What really irritated the public 
was apparently the provost court sys- 
tem under which jury trials were 
abolished and all offenses, no matter 
what the penalty, were tried by the 
military. 

At a time when it is considered 
very fashionable in certain judicial 
circles to pooh-pooh the value of 
trial by jury it is heartening to find 
Mr. Anthony and the people of Ha- 
waii solidly in its favor. The aston- 
ishingly severe sentences assessed by 
the provost courts added to their un- 
popularity. Then the opéra bouffe 
of The Judge v. The General in 
July, 1943, left a bad taste. General 
Robert C. Richardson, Jr., refused 
to produce on habeas corpus two 
petitioners, Glockner and _ Seifert, 
whereupon Federal Judge Metzger 
fined him $5,000 for contempt of 
court. Richardson retaliated by the 
famous General Order No. 31 whose 
particularized provisions appeared 
to have been drafted by Baron Sur- 
rebutter, with aid from a common- 
law conveyancer and the shades of 
Chitty and Baron Parke. General 
Order No. 31 closed up Judge Metz- 
ger’s court so far as all pending and 
future habeas corpus proceedings 
were concerned. Hence there was an 
impasse which gave the newspapers 
a field day. The irony of the case 
was that Judge Metzger and General 
Richardson were two of the most 
popular men in the islands and had 
a high respect each for the other. 
As Mr. Anthony says (page 75) the 
Justice Department and the War De- 
partment got the case back on the 
right track by removing the prison- 
ers to the mainland and there releas- 
ing them. Thereafter the General re- 
scinded General Order 31 and the 
Judge reduced the General's fine to 
$100. A month or so later, President 
Roosevelt pardoned the General so 
the fine was never paid (Mr. An- 
thony does not mention this post- 


script). 


Mr. Anthony’s description of the 
later court cases, Duncan v. Kahana- 
moku, 327 U.S. 304 (1946), and its 
attendants, will be to lawyers the 
most interesting part of the book. 
With great modesty Mr. Anthony 
does not mention that he tried and 
won the Duncan case in the trial 
court, suffered a temporary set-back 
in the Court of Appeals and then 
ultimately won it for good in the 
Supreme Court. The case was an 
ideological crusade on the part of 
Mr. Anthony. When the end-result 
seemed destined to produce a deluge 
of damage suits against the military, 
Mr. Anthony let it be known that 
he would have no part ef them. Only 
one such suit reached fruition, Zim- 
merman Vv. Emmons, wherein a jury 
found for General Emmons on 
broad questions of martial law, right 
of custody, etc. The case is now sub 
judice in the United States Court of 
Appeals for the Ninth Circuit, hav- 
ing been argued last December. 

With the decision of Duncan v. 
Kahanomoku, which held illegal the 
trial of a civilian in March, 1944, by 
a military court, the Supreme Court 
has probably written the final word 
on the validity of martial law in 
Hawaii. It came over a year after 
martial law was terminated. 

Mr. Anthony gives a good factual 
description of the termination of 
martial law and adds a thoughtful 
conclusion. One must respect Mr. 
Anthony’s viewpoint and forgive the 
occasional asperities. It is quite easy 
to peek behind the scenes and per- 
ceive that very early in the regime 
Mr. Anthony acquired a dislike for 
the Army authorities and even for 
certain Army personnel. As an in- 
stance, nowhere in the book is there 
any stress upon the fact that the real 
head of military government in Ha- 
waii was not the Army but the naval 
commander; the Army acted under 
delegation from the Navy and there 
was close day-to-day supervision by 
the Navy. It is fair also to suggest 
that the Army would have terminat- 
ed martial law much earlier if the 
Navy had not objected. The key to 
the Navy objection was labor; the 
immense dry docks and machine 
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shops of Pearl Harbor were operat- 
ing full-blast, and the Navy was ap- 
palled at the prospect of the absen- 
teeism which was likely to result 
from the removal of military re- 
straints. Mr. Anthony, therefore, in 
his assessment of responsibility might 
have placed more emphasis on the 
Navy's over-all control. And also, as 
said earlier, Mr. Anthony might have 
painted not so completely black a 
picture. There is however no re- 
quirement that history should be 
written without color or that it is 
any the less history because the au- 
thor’s convictions result in judg- 
ments of black and white without 
shadings. The lesson of Mr. An- 
thony’s book is: liberty dies hard. 
WILLIAM J. HuGues, JR. 

Georgetown University 


Business CONCENTRATION 
AND PRICE POLICY. A Confer- 
ence of the Universities—National 
Bureau Committee for Economic Re- 
search. Princeton: Princeton Univer- 
sity Press. 1955. $9.00. Pages 514. 

This book is an outgrowth of the 
Conference on Business Concentra- 
tion and Price Policy held at Prince- 
ton University, June 17-19, 1952. 
The conference was organized under 
the sponsorship of the Universities- 
National Bureau Committee for Eco- 
nomic Research and is a coopera- 
tive venture to encourage economic 
research. 

Twelve of the papers and discus- 
sions at that conference have been 
revised and are included in this vol- 
ume. 

Che introduction is by the Chair- 
man of the Committee, George J. 
Stigler of Columbia University. The 
twelve discussions and their authors 
are as follows: 


Census Principles of Industry and 
Product Classification, Manufactur- 
ing Industries, by Maxwell R. Conk- 
lin and Harold T. Goldstein 


Measures of Concentration, by 
Gideon Rosenbluth 


Economic Theory and the Meas- 
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urement of Concentration, by Tibor 
Scitovsky 


Measures of Monopoly Power and 
Concentration: Their Economic Sig- 
nificance, by John Perry Miller 


Survey of the Evidence and Find- 
ings on Mergers, by Jesse W. Mark- 
ham 


Survey of the Empirical Evidence 
on Economies of Scale, by Caleb A. 
Smith 


Effects of Taxes on Concentration, 
by John Lintner and J. Keith Butters 


Concept and Statistical Measure- 
ment of Vertical Integration, by 
M. A. Adelman 


Conglomerate Bigness as a Source 
of Power, by Corwin D. Edwards 


Full Costs, Cost Changes, and 
Prices, by Richard B. Heflebower 


Characteristics and Types of Price 
Discrimination, by Fritz Machlup 


The Nature of Price Flexibility 
and the Determinants of Relative 
Price Changes in the Economy, by 
Richard Ruggles. 


Following each discussion there 
are comments by one or more lead- 
ing authorities in the field which in- 
sure consideration of varying views. 

As may be seen, here is an attempt 
by leading economists to answer 
such questions as: What are the na- 
ture and extent of concentrated pow- 
er in today’s economy? How does in- 
dustrial concentration affect price 
policy and marketing relationships? 
What are the comparative efficien- 
cies of large and small enterprises? 
Is sheer size a decisive factor in eco- 
nomic power? 

Accordingly, the businessman, 
lawyer or government official as well 
as the economist will find here a val- 
uable source of the accepted find- 
ings and debated issues in the study 
of industrial monopoly. 

BENJAMIN WHAM 
Chicago, Illinois 
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Founpamentat LAW IN 
ENGLISH CONSTITUTIONAL 
HISTORY. By J. W. Gough. Ox- 
ford: At the Clarendon Press. 1955. 
Price 25s. Pages ix, 229. 

This volume briefly presents the 
development of English law, with 
primary consideration of the Stuarts 
of Scotland, who became sovereigns 
of England. It makes frequent ref- 
erence to Charles H. Mcllwain, who 
taught in universities in this country, 
and who wrote much about English 
law. Speaking of English liberties the 
author of this book says at page 211: 
“To an American writer like Pro- 
fessor MclIlwain, safe under the pro- 
tection of a written constitution and 
judicial review, this seems an intol- 
erable risk, but there is no prospect 
of an American kind of constitution 
being adopted here, and few Eng- 
lishmen would welcome it if there 
were. Englishmen may well feel that, 
in spite of the American constitu- 
tion, there is less liberty in the Unit- 
ed States than in England.” 

The author of this book states that 
the seventeenth century occupies the 
greater part of the book, and it so 
occupies pages 30 to 173, which re- 
late to years 1603 to 1688. 

James VI of Scotland came to Eng- 
land as James I in 1603. As king he 
appointed Sir Edward Coke as Chief 
Justice of the Court of Common 
Pleas. One of Coke’s best-known cas- 
es and statements are as follows: Dr. 
Bonham’s Case, 8 Co. 118a (1610) : 
“And it appears in our books, that 
in many cases, the common law will 
controul acts of parliament, and 
sometimes adjudge them to be ut- 
terly void; for when an act of parlia- 
ment is against common right and 
reason, or repugnant, or impossible 
to be performed, the common law 
will controul it and adjudge such 
act to be void.” The King did not 
agree. He sought control of Parlia- 
ment. He insisted upon having each 
judge consult with him before pro- 
ceeding. Coke claimed that their 
oath forbade them to be controlled 
by the King. He was dismissed in 
1616, but remained active, particu- 
larly with respect to Parliament. 





James I, on death, was replaced 
in 1625 by his son, Charles I, who 
had serious trouble resulting in the 
Civil War in 1642, and in his execu- 
tion in 1649. 

After this time, some advantage 
came to the country by the choice 
of Oliver Cromwell as Lord Protec- 
tor, and his service between 1653 
and 1658. Charles II, son of Charles 
I, became King in 1660, and so re- 
mained until 1685. 

James II, also a son of Charles I, 
became King in 1685, and remained 
as king less than four years. He 
forced the nation into revolt on the 
problem of religion. In 1688, the 
crown was offered to his daughter 
Mary and her husband, William of 
Orange, who were given large au- 
thority in the Bill of Rights of 1689. 
James II had another daughter, 
Anne, who came into authority in 
1702. 

The book here referred to has in- 
terest, but the subject brings fur- 
ther interest through reading Ghap- 
ter III of The Selection and Tenure 
of Judges, by Evan Haynes, pages 
51-79, published by National Con- 
ference of Judicial Councils, Chap- 
ter III dealing with “The Judges Un- 
der the Stuarts”. 

WALTER F. Dopp 
Chicago, Hlinois 


P arent LAW IN THE RE- 
SEARCH LABORATORY. By John 
Kenneth Wise. New York: Reinhold 
Publishing Corp. 1955. $2.95. Pages 
145. 

The author, John Kenneth Wise, 
is a practicing patent lawyer in the 
Legal Department of U.S. Gypsum 
Company. He has written from ex- 
perience in the practice and from a 
study of the history of the subject. 

Patent law as a whole falls into 
two general phases, the first of which 
is the law relating to obtaining the 
patent, that is, creation of the prop- 
erty right. The second involves the 
use, conveyancing and enforcement 
of the property right (the patent) 
after it is granted. The former is 
largely statutory law involving prac- 
tice before the government bureau, 
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namely, the U.S. Patent Office. The 
second concerns largely the law of 
property. This book is intended 
to acquaint the reader with both 
phases, but chiefly with the first 
phase. 

Under the American patent sys- 
tem, the right to a patent belongs to 
no one but the first inventor. Hence, 
the establishment of the dates of ac- 
tivities which evidence the making 
of the invention may be of control- 
ling importance in any controversy 
involving the question of who was 
first inventor. The evidence in sup- 
port of a claim of priority of inven- 
tion will, in most cases, be the day-to- 
day laboratory records of the worker. 

This little volume gives the re- 
search worker or engineer a general 
view of the historical development 
and the nature and purpose of the 
patent system. It explains in broad 
outline the kinds of inventions that 
may be protected by patent and the 
procedure for doing so. All this leads 
up to the important message with 
which this book is chiefly concerned, 
namely, that the making and keep- 
ing of proper records is of primary 
importance in protecting such in- 
ventions as the worker may make. 

The author makes it plain that 
his purpose is not to provide an au- 
thoritative textbook on patent law. 
It is merely a guide—a road map— 
that keeps the reader from getting 
lost in the subject. 

The book is written in clear un- 
derstandable English with a mini- 
mum citation of authorities or use of 
legal jargon. For its purpose, this is 
highly commendable. It is well in- 
dexed, and the text is generally free 
of error and inaccuracies. 

As a brief understandable presen- 
tation of the things about patent law 
that a research worker, engineer or 
interested member of the public 
should be aware of, this little volume 
is a real contribution to the litera- 
ture, 

The reader will be interested in 
the knowledge that the seventeen- 
year term for which U.S. patents are 
zranted was a compromise between 
he term of fourteen years, adopted 
from the English law, and seven- 





year extensions provided for by stat- 
ute. Since so many petitions for ex- 
tensions were received, and the re- 
cipients thereby gained patent pro- 
tection for twenty-one years, it was 
decided to abolish extensions and 
make the original grant seventeen 
years as a compromise between four- 
teen years of the normal grant and 
twenty-one of the extended grant. 

Joun A. DIENNER 
Chicago, Illinois 


In THE MATTER OF J. ROB- 


ERT OPPENHEIMER: TRANS- 
CRIPT OF HEARING BEFORE 


PERSONNEL SECURITY BOARD 
(United States Atomic Energy Com- 
mission). Washington, D.C.: Super- 
intendent of Documents, Govern- 
ment Printing Office. 1954. $3.00. 
Pages 992. 

I am tired of what some profes- 
sors and a few columnists are say- 
ing about Roger Robb, prominent 
Washington, D. C., lawyer who con- 
ducted the J. Robert Oppenheimer 
hearing. 

Professor Schlesinger, Jr., of Har- 
vard, criticizes Mr. Robb’s conduct 
as prosecutor in vicious, unre- 
strained terms; see the Atlantic 
Monthly for October, 1954. The Al- 
sops attack Robb’s conduct of the 
case time and time again in an ar- 
ticle in Harper’s Magazine, October, 
1954. 

I have received a letter from a 
prominent Eastern District Judge 
who described Robb’s handling of 
the Oppenheimer hearing as “a mag- 
nificent job”. 

I have read the transcript and I 
concur with my Eastern judge friend 
in his estimate of Mr. Robb’s han- 
dling of the case. 

Dr. Oppenheimer, on the official 
record made by himself, is either an 
untrustworthy person, or he is naive 
beyond comprehension. At the very 
time the security charges that proved 
his undoing were pending (Decem- 
ber, 1953), Oppenheimer and his wife 
were in Paris visiting with the Com- 
munist who in 1943, according to 
Oppenheimer’s report to the security 
officer at the time, solicited Oppen- 
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heimer to secretly hand over our 
atomic secrets to the Soviet. 

The Atomic Energy Commission 
could have done nothing else than 
declare Oppenheimer a_ security 
risk, and Mr. Robb’s handling of the 
intricate and highly technical fact 
situation, which the inquiry present- 
ed, provides a model for advocates 
and legal analysts. 

For those for whom the art of 
cross examination has a_ peculiar 
fascination, and there have always 
been many, I recommend Attorney 
Robb’s cross examination of witness 
McCloy at page 737 of the trans- 
cript. The cross examination is 
worth the price of the transcript. I 
wish the JoURNAL could find space 
to publish it as a model of brevity 
and effectiveness. 

It has been said of the Oppen- 
heimer transcript: “A work of the 
greatest fascination and the highest 
significance.” Professor Schlesinger, 
Jr., supra. Again: “One of the most 
absorbing and portentous volumes 
in print”. Atlantic Monthly editors, 
October, 1954, page 29. And again: 
“The 992 page transcript of the 
hearing In the Matter of J. Robert 
Oppenheimer is without question 
the most enlightening single volun- 
tary effort published by a govern- 
ment agency on matters pertaining 
to the Communist conspiracy. To 
read it with care is to acquire an 
advanced education in the many 
ramifications of Communism.” J. B 
Matthews in the American Mercu- 
ry, October, 1954, page 143. 

A side-show to the Oppenheimer 
hearing broke out in Seattle this 
spring when President Schmitz, of 
the University of Washington, de- 
clined to invite Dr. Oppenheimer to 
deliver the Walker-Ames lecture of 
1955. Some of the faculty members 
denounced the President’s action. 
They said he was subverting aca- 
demic freedom; he was putting the 
University of Washington “outside 
the community of scholars”. 

Alfred J. Schweppe, a prominent 
member of the Seattle Bar, and one 
time dean of the University’s law 
school, upheld President Schmitz. 
Mr. Schweppe argued that academic 
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freedom had nothing to do with the 
right of the governing authorities of 
the University to determine who 
they might, or might not, want to 
invite to join the faculty. Mr. 
Schweppe wrote, “This proves how 
ridiculous some of the so-called ‘in- 
tellectual liberals’ can get.’’ Some 
faculty members responded vigor- 
ously. 

After reading mimeographed cop- 
ies of the exchanges between Law- 
yer Schweppe and the angry profes- 
sors, I can say that a non-legally 
trained professor who would tilt 
with Mr. Schweppe in this field must 
be a bold man. I understand this 
correspondence may be the subject 
of an article in a well known nation- 
al magazine. If the correspondence 
becomes thus available to the pub- 
lic, I recommend it to lawyers as 
lively reading. 

CLAupE McCo.iocu 


United States District Court 
Portland, Oregon 


Mooern TRIALS. By Melvin 
M. Belli. Indianapolis: Bobbs-Mer- 
rill Company, Inc. Three volumes. 
1955. $50.00. Pages 2,763. 

Although the author is the hero of 
many great legal battles, there are 
over five pages devoted to eminent 
trial lawyers and specialists who have 
made interesting contributions to 
this outstanding publication. Cer- 
tainly the co-operation of so many 
trial attorneys of proved abilities is 
a tribute to the popularity of this 
famed author and a vote of confi- 
dence in the success of this stupen- 
dous undertaking. Perhaps no living 
attorney today has been more suc- 
cessful in presenting tort cases or 
dramatizing his cases with greater 
forensic force than this author. Em- 
inently a most successful lawyer for 
the past twenty years, Mr. Belli has 
given lectures to many bar associa- 
tions, legal conventions and law 
schools in every section of America. 
From his own vast experience and 
his wide association with America’s 
ablest advocates he has selected and 
condensed the great quantity of ma- 
terials for these three volumes. Rec- 
ognized as a lecturer of distinction, 
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now he emerges as a peerless author. 
A member of the American Bar As- 
Insurance Section, 
American Judicature Society, Cali- 
fornia Bar Association, Scribes, San 
Francisco Bar, he was one of the 
founders and early presidents of the 
National Association of Claimants’ 
Compensation Attorneys. “The Ade- 
quate Award”, 39 California Law 
Review (March, 1951), was perhaps 
the author’s first article that attracted 
national acclaim. It has since been 
republished, in various forms, in at 
least a dozen other legal periodicals. 
He labeled “The King of 
Torts”, a title of which he is not par- 


sociation, its 


was 


ticularly proud, in a recent issue of 
Life by Robert Wallace, who said 
his “courtroom props and pyrotech- 
nical oratory have reaped big awards 
for his clients and himself while rev- 
olutionizing the practice of personal 
injury law”. 

The introduction is by none other 
than Roscoe Pound, Dean Emeritus 
of the Harvard Law School, who is 
most lavish in his praise, and some 
sections of his splendid introduction 
are noteworthy in this review: 


Rise of humanitarian ideas as to 
adequate provision for the injured, 
not leaving the whole burden of injury 
in an era of life in mechanized activi- 
ties to fall upon the luckless victims, 
makes new and highly specialized 
work for the trial lawyer beyond any- 
thing confronting him in the past... . 

In an urban, industrial society a 
new category of industrial diseases has 
grown up calling for legislation and 
judicial decision and disclosing a new 
type of threat to the general security 
and ground of imposing liability. . . . 

In other words, the trial lawyer of 
today must know about and be able 
to consider the possibilities of a myri- 
ad of instrumentalities of injury and 
the consequences of contact with each. 


The author is a master of this mode 
of presenting cases, and the fullness of 
exposition of the technique of appli- 
cation to all manner of cases, and of 
the legal questions and course of de- 
cisions upon the method as a whole 
and details of its application are a 
contribution to the administration of 
justice... . 


In today’s complex and changing 
society, there are many factors of 
speed that increase the severity of 
injuries and multiplex hazards to 





life and limb. The common law has 


‘ 


evolved to become the 
holds 


‘cement that 
our civilization together” 
Three fourths of all litigation today 
deals with personal injuries. The au 
thor dedicates these three volumes 
to all of the fifty-seven varieties of 
tort actions. Truly this work in each 
volume points the way to intelligent 
presentation and persuasive presen- 
tation of every type of tort case in 
modern negligence litigation. For the 
trial lawyers representing the plain- 
tiffs, we consider these three volumes 
indispensable. Even the most experi. 
enced attorney could find much food 
for thought stimulat. 
ing, useful and practical suggestions 
therein. The trial of a lawsuit from 
the initial investigation, all through 
the various stages of the trial together 
with the instructions and the appeal 
to the Supreme Court is ably ex- 
pounded. Numerous illustrations ac- 
companied by over 600 pictures and 
sketches are found throughout the 
work. 

In the chapter “Have I a Case?” 
from pages 117 through 518 in Vol 


and many 


ume I is one of the most interesting 
and outstanding dissertations on the 
fundamental law of torts, the quan- 
tum of proof necessary, the presump 
tions, possibilities and probabilities 
of various facts and 
and the sound methods of evaluating 
a case are all ably discussed. The 
technique of giving the jury facts 


circumstances 


and the way to present these facts so 
they will be indelibly impressed on 
the minds of the jury, at least until 
the verdict has been rendered, is care 
fully analyzed and completely devel- 
oped. 

Especially noteworthy are the chap 
ters discussing medical examina- 
tion and proof; workmen’s compen 
sation law; Federal Tort Claims Act; 
Federal Employers’ Liability Act; 
and arguments. Perhaps the author's 
success in trials has been an ability 
to produce dramatic demonstrative 
evidence. Therefore, he speaks with 
great authority and his work rises to 
great heights in the discussion of 
demonstrative evidence, civil and 
criminal medical demonstra 
tive evidence and the use of demon 


cases, 
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strative evidence on appeal. 
Certainly if plaintiffs’ attorneys 
find this work so valuable, many in- 
surance and defense attorneys will 
find that it is also “indispensable”. 
If you do trial work and are inter- 
ested in litigation certainly this com- 





prehensive work deserves a place on 
your library shelf. After an initial 
and en- 
The 
the 
press when it was cited by the Su 


run the work was revised 
larged at great extra expense. 


revised edition was scarcely off 


preme Court of Arizona in Sawaya 
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v. Tucson High School District, 281 
P. 2d 105 (1955). 
many other tribunals which will fol- 


There will be 
low suit and cite this outstanding 
authority. 

GiBson B. WITHERSPOON 


Meridian, Mississippi 





Korean Law and 

Lawyers 

(Continued from page 630) 

tional University. Large enrollments 
in law schools are common through- 
out the Far East and Asia. Young 
men are anxious for a professional 
career, and many turn to the law. 
The law schools are terribly over- 
crowded. However, although 2500 to 
3000 students take the 
examination, only one hundred new 
lawyers are admitted to the Bar each 
year. 


annual bar 


The standards of legal education 
are very low. High school graduates 
are admitted 
immediately. 


the law schools 


curriculum in 


into 
The 
most law schools is divided into three 
divisions: law, political science and 
economics. The actual content of the 
law school curriculum relating to le- 
gal subjects only would be not more 
first 
credited law schools in the United 


than our year course in ac- 
States. Instruction is almost entirely 
through the lecture method. Very 
few law books are available and most 
of them are the pre-war Japanese 
texts. Only a very small number of 
American law books are in the li- 
braries. 

There are very few eliminations 
of students during the course of the 
law school study because of failure 
to make passing grades. The law 
schools usually award the LL.B. de- 
after 


graduation four 


years’ study. However, the Bachelor 


gree upon 
of Laws degree in Korea has no 
greater standing than the B.A. de- 
gree. In fact, it is comparable. The 
effect of the legal education in Korea 
is that the law student majors in legal 
subjects, but the entire curriculum 
is generally a mixture of the social 
sciences and a small amount of law. 
The result of this system of legal ed- 
ucation and the very strict bar exam- 
ination is that most of the law grad- 
uates are denied admission to the 


Bar, and finally become disappointed 
and disillusioned. 

The President of Korea requested 
Dr. Hall and me to suggest a plan 
for incorporating the principles of 
Anglo-American common law into 
the Korean legal system. After much 
careful consideration, conferences 
with leaders’ of government, educa- 
tion and the legal profession, we 
recommended the creation of a Le 
gal Center, with objectives to include 
the following: 

(a) continuing study of Anglo- 
American constitutional law; 

(b) the improvement of legal ed- 
ucation; 

(c) the creation of a library of 
United States law books; 

(d) an 
United States and Korean judges, 


exchange program of 
lawyers and law professors. 
After consultation with all inter- 
ested leaders, including Korean and 
United States officials, a plan was 
prepared and approved by President 
Rhee, the Minister of Justice and 
leaders of various segments of the 
legal profession in Korea. This plan 
was submitted to the Board of Direc- 
tors of the American Bar 
tion at the Annual Meeting, and was 
approved. The American Bar Foun- 
dation, through the American Bar 


Founda- 


Research Center, will provide assist- 
ance and guidance to the members 
of the Korean legal profession in 
implementation of the Korean Legal 
Center, without financial obligation 
to the American Bar Foundation. A 
plan of procedure was adopted and 
later approved by the Director of 
Foreign Operations Administration, 
who agreed to provide limited funds 
to initiate a program of exchange of 
United States and Korean legal per- 
sonnel, with the objective of incor- 
porating the principles of Anglo- 
American law into the framework of 
the Korean legal system. It is con- 
templated that long-range financing 


to rebuild the system of legal educa- 
Korea 
through an American private foun 


tion in will be provided 
dation. 

One of the objectives of the Ameri- 
can Bar Research Center is to pro- 
vide a collection of materials, pub- 
lications and information relative to 
our system of constitutional law for 
the use of interested Americans, as 
well as leaders of the free nations of 
the world who are interested in the 
study and fusion of those principles 
into their own legal systems. We had 
contemplated that this particular ac- 
tivity would be long-range and of 
slow growth. However, the constant 
stream of leaders of the judiciary 
and legal profession to the United 
States from other free nations, who 
are seeking the very type of informa- 
tion we propose to assemble has 
stimulated the activity and hastened 
the developments. The request of 
the Koreans that we provide imme- 
diate aid and assistance in rebuilding 
their judicial system, the organized 
legal profession and legal education 
in Korea, presents an unusual oppor- 
tunity to answer a direct request 
from a friendly democratic power at 
the frontier of Communism. It is not 
an effort to “sell’’ our legal system 
to another nation but, on the con- 
trary, is an effort to meet the request 
of the government and legal ofh 
cials of a friendly nation. We cherish 
our common law system and consti- 
We 
should be eager to assist the Koreans 


tutional form of government. 
to incorporate these principles into 
their legal system. We have a huge 
interest in Korea, not only because 
of the billions of dollars expended 
in defense and rehabilitation olf 
those brave people, but in behalf of 
the many thousands who made the 
supreme sacrifice, and countless oth- 
ers who still 
battle from their defense of freedom 


against Communism. 


carry the wounds of 
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Aliens... 
effect of savings clause 
of Immigration and Na- 
tionality Act 


® United States v. Menasche, 348 
U.S. 528, 99 L. ed. (Advance p. 432) , 
75 S. Ct. 513, 23 U. S. Law Week 
4162. (No. 104, decided April 4, 
1955.) Judgment of the United States 
Court of Appeals for the First Circuit 
affirmed. 

Section 405 of the Immigration 
and Nationality Act of 1952, 66 Stat. 
280, 8 U.S.C. $1101, consists of two 
clauses: 405 (a) provides that “Noth- 
ing contained in this Act, unless 
otherwise specifically provided there- 
in, shall be construed to affect the 
validity of any declaration of inten- 
tion, petition for naturalization, cer- 
tificate of naturalization, certificate 
of citizenship, warrant of arrest, or- 
der or warrant of deportation, order 
of exclusion, or other document o1 
proceeding which shall be valid at 
the time this Act shall take effect. . .”; 
405 (b) provides that “any petition 
for naturalization heretofore filed 
which may be pending at the time 
this Act shall take effect shall be 
heard and determined in accordance 
with the requirements of law in el- 
fect when such petition was filed.” 

Menasche was an alien who filed 
his declaration of intention to be- 
come an American citizen before the 
effective date of the 1952 act. In 
April, 1953, he filed a petition for 
naturalization, four months after that 
act became law. He had complied 
with all the requirements for natu- 
ralization under the Nationality Act 
of 1940, but had not been physically 
present in the United States for at 
least one half the period constituting 
his five-year residence—this last re- 
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quirement having been added by the 
1952 legislation. Both the district 
court and the court of appeals held 
that Menasche enjoyed a ‘“‘status, 
condition, and right in process of 
acquisition preserved by $405 (a) of 
the new Act”. The Government con- 
tended that petitions for naturaliza- 
tion were governed by 405 (b) and 
that respondent did not come within 
the terms of that section because his 
petition for naturalization had been 
filed after the effective date of the 
act. 

The Supreme Court affirmed the 
lower courts, speaking through Mr. 
Justice CLARK. 

The Court’s decision rested on the 
history of the savings clauses in the 
prior nationality acts, particularly 
the direct antecedent of Section 405, 
Section 347 of the Nationality Act of 
1940. “The whole development of 
this general savings clause. . .”” the 
Court said, “manitests a well-estab- 
lished congressional policy not to 
strip aliens of advantages gained un 
der prior laws.” The Court brushed 
aside the argument that, in elimi- 
nating the necessity lor filing declara- 
1952 


previously 


tions of naturalization in the 
act, Congress rendered 
filed declarations meaningless and 
that Section 405 (b), dealing specifi- 
cally with naturalization petitions, 
by implication excluded their cover- 
age under Section 405(a). 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The case was argued by Gray 
Thoron for petitioner and by Peyton 
Ford for the respondent. 
® Shomberg v. United States, 348 
U.S. 540, 99 L. ed. (Advance p. 439), 
75 S. Ct. 509, 23 U. S. Law Week 
4159. (No. 48, decided April 4, 
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1955.) Judgment of the United States 
Court of Appeals for the Second Cir- 
cuit affirmed. 

Like the Menasche case, supra, this 
case raised a question about the sav 
ings clause of the Immigration and 
Nationality Act of 1952. 

Shomberg filed a petition for na 
turalization two days before the ef 
fective date of the 1952 act. On June 
22, 1953, a warrant of arrest was is- 
sued against him, a preliminary step 
toward deporting him. The deporta- 
tion proceeding was begun under 
Section 241 (a) of the 1952 act sub 
jecting aliens to deportation upon 
conviction of two crimes involving 
moral turpitude. Petitioner was eli- 
gible for citizenship under prior law 
and remained eligible for citizenship 
under the new act. Under the prion 
law, however, he was not deportable. 

This was a proceeding to compel 
a final hearing on the petition for 
naturalization and to stay the depo 
tation proceedings. The district court 
denied both motions, relying on Sec 
tion 318 of the act which provides 
that “no petition for naturalization 
shall be finally heard .. . if there is 
pending against the petition a de- 
portation proceeding’’. The court of 
appeals affirmed. Shomberg argued 
that the 
based solely on Section 241 (a) of the 


deportation proceeding, 
new act was adversely affecting a 
right protected by Section 405 (a) 
namely, his inchoate right to citizen- 
ship. 

Mr. Justice CLARK, again speaking 
for the Court, upheld the decisions 
of the The Court 
agreed that petitioner had rights pro- 
tected by Section 405 (a), but said 
that Section 318 specifically excepted 
rights under prior law from the pro- 
tection of 405 when those rights 


lower courts. 


stemmed from a petition for natural- 
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ation. Section 318 was a re-enact- 
ient of Section 27 of the Subversive 
\ctivities Control Act of 1950, the 
Court found, and that act contained 
no savings clause and applied retro- 
actively. Section 318 begins with the 
phrase “Notwithstanding the provi- 
sions of section 405(b)”; said the 
Court, “The congressional purpose 
must have been to have §318 super- 
sede rights stemming from such [nat- 
uralization] petitions, for under any 
other interpretation . . . the ‘not- 
withstanding’ clause is rendered 
meaningless.” 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The case was argued by Alan Y. 
Cole for the petitioner and by Gray 
rhoron for the respondent. 


Contempt .. . 
privilege against self-in- 
crimination 
® Regan v. New York, 349 U.S. 58, 
99 L. ed. (Advance p. 494), 75 S. Ct. 
585, 23 U. S. Law Week 4187. (No. 
54, decided April 25, 1955.) Judg- 
ment of the Court of Appeals of the 
State of New York affirmed. 

In this decision, the Court ap- 
proved conviction for contempt of a 
former New York City policeman 
who refused to answer a grand jury's 
about receiving bribes 
from gamblers. 

New York has a statute providing 
for a witness’s immunity from prose- 


questions 


cution for any criminal activity re- 
vealed by his testimony. Pursuant to 
a provision in the charter of the City 
of New York, petitioner, while a po- 
liceman, signed a waiver of this im- 
munity. The charter provides for the 
discharge of any city employee that 
refuses to sign such a waiver. After 
his resignation from the police force, 
petitioner was called before a grand 
jury and refused to answer questions 
about bribery on the ground that 
the answer might incriminate him. 
He was indicted and convicted of 
criminal contempt. 

The conviction was affirmed by 
Mr. Justice Reep, speaking for the 
Supreme Court. The Court reasoned 
hat the waiver of immunity, the 





validity and effect of which was the 
subject of much of the argument, 
did not affect petitioner's obligation 
to testify. If the waiver was valid, 
any testimony the petitioner gave 
could, of course, be used as the basis 
for prosecution, but that would sim- 
ply be a result of a voluntary choice 
by the petitioner to waive an immu- 
nity provided by the state. On the 
other hand, if the waiver was in- 
valid—and petitioner argued at some 
length that it was obtained by a 
“pattern of duress and lack of under- 
standing” —the state statute protected 
him from prosecution and therefore 
obliged him to testify. 

Mr. Justice FRANKFURTER 
curred in the result. 

Mr. Justice HARLAN took no part 


con- 


in the consideration or decision of 
the case. 

The Cuter Justice, joined by Mr. 
Justice CLARK, wrote a concurring 
opinion pointing out that substantial 
federal questions remained if peti- 
tioner is again called upon to testify 
if he is thereafter denied im- 
munity. 

Mr. Justice BLACK, joined by Mr. 
Justice DouGLas, wrote a dissenting 


and 


opinion arguing that the petitioner 
was being deprived of his constitu- 
tional rights. The state was using co- 
ercion to compel petitioner to testify, 
the dissent said, and it also expressed 
doubt whether a waiver of this type 
can be used to bargain away in ad- 
vance the benefits of the Bill of 
Rights. 

The case was argued by Emanuel 
Redfield for the petitioner and by 
Aaron E. Koota for the respondent. 


Courts ... 
forum non conveniens 

® Norwood v. Kirkpatrick, 349 U.S. 
29, 99 L. ed. (Advance p. 461), 75 
S. Ct. 544, 23 U. S. Law Week 4173. 
(No. 337, decided April 11, 1955.) 
Judgment of the Court of Appeals 
for the Third Circuit affirmed. 

This decision, involving three sep- 
arate suits for injuries filed under 
the Federal Employers Liability Act, 
raised a question as to the scope of 
28 U.S.C. §1404(a), which reads: 
“For the convenience of parties and 


Review of Recent Supreme Court Decisions 


witnesses, in the interest of justice, 
a district court may transfer any civil 
action to any other district or divi- 
sion where it might have _ been 
brought.” 

The suits were filed in the United 
States District Court for the Eastern 
District of Pennsylvania. The defend- 
ant filed motions to dismiss or to 
transfer the cases to the Eastern Dis- 
trict of South Carolina. In granting 
the motions for a transfer, the Feder- 
al District Judge in Pennsylvania 
stated that if he had been free to 
construe Section 1404 (a), he would 
have denied the transfers because, 
in his view, the section calls for an 
application of the rule of forum non 
conveniens. Instead, he was bound 
by the decision of the Third Circuit 
in All States Freight v. Modarelli, 
196 F. 2d 1010, which held that a 
district judge has a broader discre- 
tion than under forum non convent- 
The Third 


firmed. 


ens. Circuit court af- 

Mr. Justice Minton, for the Su- 
preme Court, agreed with the Circuit 
court that the term “for the conven- 
ience of the parties and witnesses, in 
the interest of justice” was intended 
to grant a broader scope to the dis- 
cretion of the district judges than 
the doctrine of forum non conveni- 
ens. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

A dissent by Mr. Justice CLARK, in 
which the Cuier Justice and Mr. 
Justice DoucLas concurred, argued 
that the Court’s opinion assigned to 
the trial judge the choice of the fo- 
rum and ignored the judicial and 
legislative background of forum non 
conveniens in cases arising under the 
FELA. 

The case was argued by Joseph S. 
Lord III for the petitioner and by 
H. Francis De Love for the respond- 
ent. 


Divorce ... 
Virgin Islands 
law 


divorce 


® Granville-Smith v. Granville- 


Smith, 349 U.S. 1, 99 L. ed (Ad- 
vance p. 445), 75 S. Ct. 553, 23 U. S. 
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Law Week 4178. (No. 261, decided 
April 11, 1955.) Judgment of the 
United States Court of Appeals for 
the Third Circuit affirmed. 

The Supreme Court in this deci- 
sion struck down Section 9 (a) of the 
divorce law of the Virgin Islands 
which permitted the granting of a di- 
vorce after six weeks’ residence in the 
Islands. The statute provided that 
the courts should have jurisdiction 
“without further reference to domi- 
cile or to the place where the mar- 
riage was solemnized or the cause of 
action arose” when the defendant 
was served personally or entered a 
general appearance. 

Petitioner sought a divorce after 
forty-three days’ continuous resi- 
dence in the Islands. Respondent au- 
thorized a Virgin Islands’ attorney 
to enter an appearance and file a 
“waiver and consent” to the hearing 
of this cause “as if by default”. The 
district court dismissed the complaint 
for want of jurisdiction over peti- 
tioner, relying on Alton v. Alton, 
121 F. Supp. 878. The Court of Ap- 
peals affirmed. 

Mr. Justice FRANKFURTER, speaking 
for the Court, held that Congress 
had not given the Virgin Islands Leg- 
islative Assembly power to enact a 
law “with the radiations of §9(a)”. 
While the legislature of the territory 
had power to enact laws on “all sub- 
jects of local application not incon- 
sistent with . . . this title or the laws 
of the United States. . . .” the Court 
pointed out that the statute in ques- 
tion was clearly and candidly de- 
signed for people outside the Islands. 
The Court gave some marriage and 
divorce statistics for the territory to 
show the extraordinary rate of di- 
vorce which was said to raise “con- 
trolling doubts of the ‘local’ applica- 
tion of §9(a)”. 

Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

Mr. Justice CLARK, joined by Mr. 
Justice BLack and Mr. Justice REEp, 
wrote a dissenting opinion, arguing 
that the Court was substituting its 
own wisdom and policy for that of 
Congress. 





644 American Bar Association Journal 


The case was argued by Abe Fortas 
for petitioner. 


Labor Law ... 
jurisdiction of 
courts 


state 


®" Amalgamated Clothing Workers 
of America v. The Richman Broth- 
ers, 348 U.S. 511, 99 L. ed. (Ad- 
vance p. 422), 75 S. Ct. 452, 23 U.S. 
Law Week 4165. (No. 173, decided 
April 4, 1955.) Judgment of the 
United States Court of Appeals for 
the Sixth Circuit affirmed. 

A federal court may not enjoin 
an employer's proceeding in a state 
court for an injunction against pick- 
eting in a case in which no unfair 
labor practice has been charged and 
no complaint has been entertained 
by the National Labor Relations 
Board. The Court reached this result 
over the vigorous dissents of three 
justices. 

The respondent filed suit in an 
Ohio court to enjoin peaceful picket- 
ing of its retail stores. The United 
States District Court for the North- 
ern District of Ohio refused the un- 
ion’s motions to remove the case to 
the federal court on the ground, say- 
ing that only the NLRB had juris- 
diction. On remand to the state 
court, that court refused to dismiss 
the employers’ suit. The union then 
filed this action in the same federal 
court to enjoin prosecution of the 
state court proceedings. The district 
court held that it was without power 
to grant relief under Section 2283 of 
28 U.S.C., which provides that “A 
court of the United States may not 
grant an injunction to stay proceed- 
ings in a State court except as ex- 
pressly authorized by Act of Con- 
gress, or where necessary in aid of 
its jurisdiction ... .”” The Court of 
Appeals afhrmed. 

The Supreme Court, through Mr. 
Justice FRANKFURTER, upheld the 
lower courts. The Court said that 
Congress had given only the Na- 
tional Labor Relations Board power 
to invoke the jurisdiction of the fed- 
eral courts—“To hold that the Taft- 

Hartley Act also authorizes a private 


litigant to secure interim relief would 





be to ignore the closely circum- 
scribed jurisdiction given to the Dis. 
trict Court... .” To the union’s ar- 
that federally protected 
rights might be denied until the in- 
junction was lifted, the Court replied 
that it did not assume that the state 
courts would fail to enforce federal 
rights. 

The Court also held that the Dis- 
trict Court had no jurisdiction over 
the subject matter which would per- 
mit it to act under the exception to 
Section 2283 “in aid of its jurisdic- 
tion”. 


gument 


Mr. Justice HARLAN took no part 
in the consideration or decision of 
the case. 

The Cuter Justice, joined by Mr. 
Justice BLack and Mr. Justice Douc- 
LAS, wrote a dissenting opinion that 
argued that the Court’s literal read- 
ing of Section 2283 ignored the legis- 
lative history of that section and frus- 
trated a comprehensive regulatory 
scheme established by Congress. 

Mr. Justice DouGLas also wrote a 
dissenting opinion in which he was 
joined by the Cuter Justice and Mr. 
Justice BLack. This opinion took the 
position that the Court was allowing 
the state courts to intrude in a do- 
minion in which federal agencies had 
exclusive jurisdiction and that Sec- 
tion 2283 clearly should not apply 
“Where Congress has made it clear 
that federal agencies have jurisdic- 
tion of a controversy”. 

The case was argued by William 
J. Isaacson for petitioners and by 
Luther Day for respondent. 


United States .. . 
fraud against the Gov- 
ernment 


® United States v. Bramblett, 348 
U.S. 503, 99 L. ed. (Advance p. 417), 
75 S. Ct. 504, 23 U. S. Law Week 
4170. (No. 159, decided April 4, 
1955.) Judgment of the United States 
District Court for the District of Co- 
lumbia reversed. 

Bramblett, a former Congressman, 
was indicted for falsely and fraudu- 
lently representing to the Disbursing 
Office of the House of Representa- 
tives that a named woman was en- 
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titled to compensation as his official 
clerk. He was charged with violation 
of Section 1001 of 18 U.S.C. Found 
guilty on seven counts by the jury, 
the District Court granted a motion 
in arrest of judgment, holding that 
the Congressman had not falsified a 
material fact “within the jurisdiction 
of a department or agency of the 
United States” since the Disbursing 
Office is a part of the legislative 
branch of the government, and not 
the executive. The Court relied on 
Section 6 of Title 18, which provides 
that “The term ‘department’ means 
one of the executive departments . . . 
unless the context shows that such 
term was intended to describe the 
legislative, or judicial 
branches of the government”. 

The Supreme Court reversed on 
direct appeal, speaking through Mr. 


executive, 


St. PAUuL- 
MINNEAPOLIS 


New ORLEANS 


HARTFORD 


Justice Reep. The Court traced the 
history of Section 1001 back to the 
Act of March 2, 1863, which made it 
a criminal offense for any person in 
the land or naval forces to present 
false claims against the Government. 
In its original form, the statute clear- 
ly applied to false claims against any 
component of the Government, the 
Court said. The statute was re-en- 
acted and broadened at various times 
to apply to both civil and military 
personnel filing false claims. The 
words crucial in this case first ap- 
peared in 1934, when the language 
“any claim upon or against the Gov- 
ernment of the United States, or any 
department or officer thereof” had 
become “in any matter within the 
jurisdiction of any department or 
agency of the United States... .” 
The purpose of this change, the 


ASSOCIATION CALENDAR 


REGIONAL MEETINGS 





St. Paul-Minneapolis, Minnesota 
New Orleans, Louisiana 
Hartford, Connecticut 


States Included 





Review of Recent Supreme Court Decisions 





Court found, was to broaden the stat- 
ute so as to reach not only false pa- 
pers presented in connection with a 
claim against the government, but 
frauds such as 
those involved in the “hot-oil” ship- 
ments. No change was intended in 


also nonmonetary 


the purpose of the statute nor was 
the scope of the statute to be re- 
stricted. The Court declared that it 
would do violence to the purpose of 
Congress to limit the section to falsi- 
fications made to the executive de- 
partments. 

The Cuter Justice, Mr. Justice 
Burton and Mr. Justice HARLAN 
took no part in the consideration or 
decision of the case. 

The case was argued by Charles F. 
Barber for appellant and by Edward 
Bennett Williams for the appellee. 
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What’s New in the Law 


The current product of courts, 





departments and agencies 


Attorneys... 

contempt 
# A district court finding that a law- 
yer was in contempt of court for 
sending questionnaires to members 
of a grand jury without permission 
of the court has been affirmed by the 
Court of Appeals for the District of 
Columbia Circuit. 

The contempt finding was based 
on a provision of the Federal Con- 
tempt Statute [18 U.S.C.A. § 401 (2)] 
which gives federal courts the power 
to punish as a contempt of its au 
[the] 


misbehavior of any of its officers in 


thority “and none others... 
their official transactions. .. .” 

The basis of the finding was that 
the attorney, while acting as counsel 
for a man recently indicted by a 
grand jury in the District of Colum 
bia district court and also for certain 
persons subpoenaed to appear before 
the jury, had sent a questionnaire 
to fifteen members of the jury who 
were also federal government em- 
ployees. The questionnaire posed a 
long series of queries relating to the 
impact of the Government’s loyalty 
program on the ability of the gov- 
ernmentally-employed jurors to con- 
sider impartially charges of Com- 
Munism against a defendant. 

The Court, with one judge dis- 
senting, ruled that in circulating the 
questionnaires the lawyer was acting 
as an officer of the court, was en- 
gaged in an official transaction and 
that his conduct constituted misbe- 
havior. The Court noted that the 
letters accompanying the question- 
Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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naires had urged it was the recipi- 
ent’s “duty as a citizen to help en- 
lighten the court on an issue which 
affects the liberty of a citizen on trial 
in a criminal case”, but that the at- 
torney, although he had ample op- 
portunity to request the district 
court’s permission to send out the 
questionnaires, had acted secretly. 

(Cammer v. U.S., C.A.D.C., May 
5, 1955, Danaher, J.) 


Attorneys... 
contingent fees 


® “It is high time”, the Supreme 
Court of New York County says, 
“that all contingent fees in accident 
actions be subject to being fixed by 
the court after final disposition’. 
Thus beginning, the Court issued a 
long and detailed condemnation of 
contingent fees, with a recommenda- 
tion that fees in personal injury cases 
be fixed by courts on the traditional 
bases of time, complexity of the ac- 
tion, nature and extent of services, 
including difficulties encountered, re- 
sults accomplished and the pecu- 
niary ability of the client. 

The occasion for the Court’s re- 
marks was an action by railway com- 
pany trustees in bankruptcy to re- 
cover from lawyers and their person- 
al-injury clients the amounts paid by 
the Chapter X bankrupt to settle 
claims and judgments between the 
time of the filing of the petition and 
the order placing the company in 
reorganization. The Court held in 
the trustees’ favor and ordered the 
money repaid. 

In all cases under consideration 
the attorneys and claimants had con- 
tingent fee contracts, and so, the 
Court said, “there has been forced 
upon my attention a renewed con- 


sideration, all too painful, of the in- 
equity and abuse incident to that 


George Rossman + EDITOR-IN-CHARGE 


Richard B. Allen + ASSISTANT 


practice generally”. 
The Court noted 


cent is almost the universal contin- 


that 50 per 


gent fee rate in New York personal 
injury cases and that some contract 
forms even have that figure printed 
in them. “The proliferation of the 
50 per cent contingent fee in person 
al injury actions has so 
throughout the legal body that dras- 


spread 


tic cure is required”, the Court de- 
clared. 

The Court charged that the con- 
tingent fee subverts the entire cir- 
cuit of legal procedure. It puts a pre- 
mium on solicitation and ambulance 
chasing; it encourages unjust and 
nuisance-harassment suits; it gener- 
ates a “glut of frivolous actions” that 
overload dockets; it gives rise to the 
professional medical witness; and, 
most melancholy of all, it exploits 
the client. In addition, the Court 
said, jury awards are inflated in 
many instances because the jurors 
know, as a matter of common knowl- 
edge, that “the lawyer gets half”. 

The Court felt that a proposal to 
limit the contingent fee to 35 per 
cent was not an answer to the basic 
problem. Nor did it express favor 
for the proposed rule of New York's 
First and Second Appellate Depart 
ments, which would permit the 50 
per cent fee upon application to the 
Court that “unusual circumstances” 
were present. 

The only true solution, the Court 
proposed, was supervision by the 
Court and a determination of a prop- 
er fee by the court after disposition 
of the cause. This could be accom- 
plished by rule of court and probably 
without legislation, the Court said. 

(Lehman et al. v. Cameron et al., 
N.Y. S.Ct., N.Y.Co., April 20, 1955, 
Hofstadter, J.) 
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Attorneys... 
disbarment 


® One of the attorneys who helped 
represent the first-string Communists 
in the Dennis case has won the right 
to have disbarment proceedings 
against him in the United States Dis- 
trict Court for the District of Hawaii 
transferred to another judge. The 
Court of Appeals for the Ninth Cir- 
cuit has held that the attorney’s affi- 
davit alleging personal bias and pre- 
judice of the district judge was prop- 
erly filed and sufficient. 

The district judge, on his own mo- 
tion, had issued a rule to show cause 
why the attorney should not be dis- 
barred in the federal 
court. The ground was that the at- 


Hawaiian 


torney had been found guilty of con- 
tempt and jailed for his conduct in 
the Dennis case. At a hearing the 
district judge held the attorney’s af- 
fidavit insufficient to disqualify him- 
self. 

Noting that the affidavit charged 
the judge with making statements 
that any lawyer who represented a 
Communist should be disbarred, the 
Court said it was “the obvious duty 
of members of the bar to defend the 
accused in such cases”. It was equally 
obvious, the Court continued, that 
the finding of a contempt of court 
may be for no more than a nominal 
fine not warranting any action by 
any other court. At least, the Court 
declared, the attorney was entitled 
to a hearing before an unbiased 
judge. 

The attorney's pleading was en- 
titled “Application for Leave To 
File Petition for Writ of Mandamus 
and/or Writ of Prohibition and/or 
for Order Directing Judge To Dis- 
qualify Himself and To Transfer 
Proceeding to Another Judge”. The 
Court, however, issued no writ, stat- 
ing that it thought its opinion would 
incline the judge to withdraw. 

(Gladstein v. McLaughlin, C.A. 
9th, April 8, 1955, Denman, J.) 


Bills and Notes... 
post-dated checks 


®* A bank cannot escape its common- 
law liability for prematurely honor- 


ing a post-dated check, except by a 
precisely-drawn disclaimer which is 
brought to the attention of the de- 
positor and acquiesced in by him. 
So holding, a New York court has 
imposed liability on a bank where 
its attempted escape from liability 
was not clearly impressed on the de- 
positor. 

Factually the case was this: the 
depositor drew a check on April 9, 
but dated it April 16. The bank 
honored the check on April 12. The 
depositor called in person at the 
bank on April 13 to stop payment 
on the check, but was told that pay- 
ment had already been made. 

The bank contended it was not 
liable because the signature card 
signed by the depositor stated the 
account was subject to the rules 
printed on the bank’s quarterly bal 
ance forms furnished depositors. On 
that form appeared: “This bank will 
not be responsible for payment of 
post-dated checks and the de- 
positor agrees to hold this bank 
harmless in relation thereto.” 

The Appellate Term, Second De- 
partment, ruled that this disclaimet 
was not effective in the absence of 
proof that it was called to the de- 
positor’s attention or actually ob- 
served by him. The Court indicated, 
moreover, that the disclaimer would 
not relieve the bank of liability due 
to its negligence or other fault in 
the absence of an express provision 
to that effect, since the law does not 
look with favor on attempts to avoid 
liability for one’s own fault. 

(Montano v. Springfield Gardens 
National Bank, N.Y.App. Term, 2d 
Dept., April 22, 1955, Hart, J., 140 
N.Y.S. 2d 63.) 


Courts... 
federal jurisdiction 


®" The Court of Appeals for the 
Ninth Circuit has read the Supreme 
Court’s 1946 Bell v. 
Hood, 327 U.S. 678, as opening 
broad vistas of federal-court jurisdic- 


decision in 


tion. 

In the Bell case the Supreme Court 
decided that federal jurisdiction ex- 
isted because the plaintiffs alleged 


deprivation of their constitutional 


What's New in the Law 


rights without due process of law by 
FBI agents. Thus the case arose un- 
der the Constitution. In the instant 
case the plaintiff, a resident of Alas- 
ka, claimed in three related cases 
that a California school district took 
possession of her real estate without 
right, wrongfully moved and con- 
verted to its own use a building be- 
longing to her and converted some 
personal property. 

Although there was no diversity 
since a school district, being part of 
the state government, cannot have 
citizenship, the Court ruled the case 
arose under the Constitution as 
much as the Bell case did, gince the 
plaintiff alleged violation of her 
Fourteenth Amendment rights, as the 
Bell plaintiffs had alleged violation 
of their Fourth and Fifth Amend- 
ment guarantees. Thus, the Court 
concluded, there was federal juris- 
diction. 

Concurring “unhappily”, one 
judge said: 

Surely the implication of Bell v. 
Hood is not, if a teacher of Manhattan 
School District spanks a child and his 
parents say he was deprived of due 
process of law thereby to the extent 
of one dollar’s damage, that the dis- 
trict court must hear the complaint. 
But I cannot see that it is for us to 
whittle away at the decision. 

(Lowe v. Manhattan Beach City 
School District, C.A. 9th, April 19, 
1955, Stephens, J.) 


Criminal Law... 
confessions 


® Severely condemning some New 
York third-degree police practices, 
the Court of Appeals for the Third 
Circuit has granted habeas corpus to 
a man whose conviction on the basis 
of his confessions—“obtained by 
loathsome means’’—violated the due 
clause of the Fourteenth 
Amendment. By implication, the 
Court's ruling is likewise critical of 
the New York courts which affirmed 
the conviction. 


p! ocess 


After having appealed all the way 
to New York’s Court of Appeals, the 
defendant sought habeas corpus in 
the federal courts. He had been 
taken into custedy and held incom- 
municado in an unfurnished cell. He 
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was questioned intermittently for 
twenty-seven hours during which 
time he was confronted by three po- 
lice officers impersonating supposed 
witnesses to the crime and who iden- 
tified the defendant as being in- 
volved in the crime. 

He then signed a confession for the 
police and one for the district attor- 
ney. Only then, some forty hours aft- 
er he was taken into custody, was he 
arrested and taken before a magis- 
trate. 

The Court said that the unlawful 
detention and false confrontation 
would not alone vitiate the confes- 
sion, but that these circumstances ag- 
gravated the long interrogation and 
the incommunicado “kidnapping’— 
factors rendering the confessions in- 
admissible. 

The Court said it made no differ- 
ence that there was no physical bru- 
tality and remarked that the prac- 
tices in the present case smacked of 
methods in Iron Curtain countries 
where psychological torture has been 
perfected. This has no place in 
American society, the Court averred. 
“The confessions obtained by these 
loathsome means”, the Court stated, 
“were no more evidence than if they 
had been forged. . . . Repeated and 
emphatic judicial denunciations of 
that barbarism—whenever it is ex- 
posed, as in this case—can help to 
that end.” 

One judge, concurring, thought 
the opinion had too much “amplifi- 
cation or embroidery”. While agree- 
ing with the criticism of police meth- 
ods, he said he did not “believe it 
helpful to stress them here in deroga- 
tion of a great state court which has 
the primary responsibility for law ad- 
ministration in this community”. 

(U.S. ex rel. Caminito v. Murphy, 
C.A. 2d, May 11, 1955, Frank, J.) 


Criminal Law . .. 
conspiracy 

®" The Court of Appeals for the Sec- 
ond Circuit has affirmed the convic- 
tions of thirteen members of the Na- 
tionalist Party of Puerto Rico—in- 
cluding the four who sprayed. the 
House of Representatives with bul- 
lets in March of 1954—for conspiring 


to overthrow and to oppose by force 
the United States Government. The 
prosecution was under the Seditious 
Conspiracy Act [18 U.S.C.A. § 2384]. 

The Court held that the Govern- 
ment’s evidence demonstrated that 
the Nationalist Party, although once 
a conventional political group, had 
abandoned legitimate political proc- 
esses in favor of overthrowing Amer- 
ican authority in Puerto Rico by 
force of arms and violence. Even the 
attempted assassination of President 
Truman in October of 1950 and the 
House of Representatives incident 
were part of the pattern, the Court 
continued, and consequently the 
Government had proved a single, 
continuous conspiracy. 

Since the defendants and the Party 
were intricately interwoven in these 
activities, the Court ruled that evi- 
dence concerning the House shoot- 
ing was admissible against all the de- 
fendants and that the trial judge had 
not abused his discretion in denying 
severance to the other nine. 

The Court also refused to reverse 
because an FBI informant, who had 
insinuated himself into Party circles, 
attended a meeting at which the at- 
torney for some of the defendants 
was present. This incident did not 
the defendants’ right to 
counsel, the Court decided, because 
nothing more than general plans for 
defense and the raising of defense 
funds were discussed. 


abridge 


Although suggesting that the prac- 
tice not be employed again, the 
Court found no ground for reversal 
the Government had on 
voir dire examination handed each 
prospective juror a list of organiza- 
tions and asked if he was a member 
of any of them. The list contained 
the Nationalist Party. The defend- 
ants contended that the list, although 


because 


not identified as such, was really the 
Attorney General’s list of subversive 
organizations, and that they were 
therefore prejudiced by having the 
jury discover that the Party was re- 
garded by at least the Attorney Gen- 
eral as on a par with the Communist 
Party and Communist fronts and sat- 
ellites. All the information the Gov- 
ernment sought could have been ob 


648 American Bar Association Journal 


tained directly through questions 
the Court said, but even so, use of 
the list was not offensive enough to 
justify reversal. 

Several other contentions of the 
defendants were also rejected by the 
Court. 

(U.S. v. Lebron et al., C.A. 2d, 
May 10, 1955, Frank, J.) 


Criminal Law... 
indictment by hearsay 


© It was a bad spring for Gambler 
Frank Costello in the Court of Ap- 
peals for the Second Circuit. First 
the Court affirmed his conviction for 
wilful evasion of income taxes and 
then upheld a $500 fine against him 
for refusing to answer questions at a 
pretrial hearing in denaturalization 
proceedings. 

In the tax case, the Court, speak- 
ing through Judge Learned Hand, 
held that an indictment is good even 
though based only on hearsay evi- 
dence and not buttressed by any oth- 
er evidence presented to the grand 
jury. That the only evidence ad- 
duced before the grand jury was 
hearsay was determined by Costello's 
counsel asking every government wit- 
ness at the trial whether he had ap- 
peared before the grand jury. Only 
three had, and they were account- 
ants who had no personal acquaint- 
ance with the defendant or his af- 
fairs. Thus, the Court deduced, their 
evidence was necessarily hearsay. 

But the Ceurt, quoting from Mor- 
gan and Wigmore, determined this 
was sufficient. The rationale of the 
ruling was that the hearsay rule is 
intended to preserve the right of 
cross-examination of the testifier and 
is not invoked unless objection is 
made. Since no right of cross-exam- 
ination exists in a grand-jury in- 
quest, because the accused is neither 
present nor represented, the basis for 
the hearsay rule vanishes. 

Judge Frank declared he had “se- 
rious misgivings” in determining that 
a grand jury may indict solely on 
the basis of evidence that would not 
support a verdict after trial, but said 
“T reluctantly concur . . . because of 
my esteem for Judge Hand's wisdom, 
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The Government's casé against 
Costello was based on the net-worth 
nethod, found permissible, if appli- 
ed with caution, in Holland v. U-S., 
48 U.S. 121 (41 A.BA.J. 258; 
March, 1955), recently decided by 
the Supreme Court of the United 
States. Several errors alleged by Cos- 
tello in employment of the net-worth 
method were rejected by the Court. 

(U.S. v. Costello, C.A. 2d, April 5, 
1955, L. Hand, J.) 


= In the other proceeding, the Gov- 
ernment is seeking to have Costello's 
naturalization, granted in 1925, can 
celled on the ground of illegality and 
fraud in its procurement. The com- 
plaint alleged that he had violated 
the prohibition and other laws for 
five years before his naturalization 
and that he took the naturalization 
oath with a mental reservation to 
continue the violations. 

At a pretrial examination Costello 
gave his name but refused, under the 
Fifth Amendment, to answer such 
questions as when and where he was 
born, whether he recognized his sig- 
nature on his declaration of inten- 
tion and his petition for naturaliza- 
tion and if he had ever known men 
by the names of the witnesses appear- 
ing on the petition. 

The Court ruled the subject mat- 
ter of the questions so general that 
it could not be conceived how an- 
swers would be either incriminatory 
or lead to prosecution for any federal 
crime. Thus, it approved the fine the 
district judge had imposed for fail- 
ure to answer, but denied the Gov- 
ernment’s motion for a default judg- 
ment on the ground of the failure to 
answer, 

(U.S. v. Costello, C.A. 2d, May 10, 
1955, Swan, J.) 


Libel... 

per se and privilege 
"A Queens housewife with a 
‘movie mouse” has been turned out 
of court in her libel action against 
the New York Mirror. 

The story goes like this: Mrs. Bede- 
kovich, haled into court by her hus- 
and, had promised a city magistrate 
o forgo the late-late television movie 


in order to preserve her marriage. 
Four days later she haled her hus- 
band back before the same magis- 
trate on a complaint that he had 
given her a black eye because she 
had taken the children to a movie. 

The Mirror reported these engross- 
ing doings under a head reading: 
VIDEO WIDOWER’S WIFE SHOWS MOVII 
MousE. The story recounted that at 
the first to-do before the magistrate 
Mr. Bedekovich had wanted to en- 
roll his wife in “TV Viewers Anony- 
mous” and had complained that she 
“watched so avidly as to give the im- 
pression that the finance company 
were coming any moment to pick up 
the set’. 

Mrs. Bedekovich sued the Mirror 
for libel, complaining the story sub- 
jected her to humiliation, shame and 
loss of reputation, but she alleged 
no special damages. Therefore, the 
question became: was the story libel- 
ous per se? 

this the Municipal Court of the 
City of New York, Borough of Man- 
hattan, answered no. Words to be 
libelous per se, the Court said, must 
impute a charge of serious vice, dis- 
graceful behavior or scandalous mis- 
conduct. Not so here, it found. But 
furthermore, the Court continued, 
the publication was a privileged re- 
port of judicial proceedings and es- 
sentially accurate. “The coloration 
of the facts, flippant though it was”, 
the Court remarked, “was by way of 
fair comment.” 

(Bedekovich vy. Hearst Corpora- 
tion, N.Y.C. Mun.Ct., Manhattan, 
March 21, 1955, Morris, J.) 


Military Law... 
relation to client 


® The United States Court of Mili- 
tary Appeals has warned with consid- 
erable emphasis that military lawyers 
must hew to the line of civilian law- 
yers when it comes to switching sides 
in litigation. 

In an opinion examining the at- 
torney-client privilege against reveal- 
ing confidential communications, the 
Court declared that a concomitant 
of the privilege is that the attorney, 
be he a military law ofhcer or not, 
owes unswerving loyalty to his client, 


What's New in the Law 


be he a soldier to whose defense he 
was assigned or not. The privilege is 
designed for the protection of the 
person served by the attorney, the 
Court said, and cannot be voluntar- 
ily and unilaterally abandoned by 
the attorney. 

The case involved the conviction 
A military 
Captain X by the 


of a soldier for larceny. 
called 


had been assigned as defense 


lawyel 
Court 
counsel for the accused. Captzin X 
was an assistant to the staff judge ad- 
vocate of the accused’s command. At 
the conclusion of the pretrial inves- 
tigation required by Article 32 of 
the Uniform Code of Military Jus- 
tice [50 U.S.C.A. § 603), the staff JA 
directed Captain X to prepare a 
memorandum of the testimony which 
would probably be offered against 
the accused to prove each specifica- 
tion. 

The staff JA forwarded the mem- 
orandum to the officer who con- 
ducted the prosecution’s case against 
the accused, who in turn used it at 
the trial. Captain X did not actually 
act as defense counsel at the trial. 
That duty fell to another. 

But the Court reversed the convic- 
tion because the memorandum, pre- 
pared by the captain while he was 
attorney for the accused, was used 
for prosecution purposes. This pro- 
cedure violated the attorney-client 
privilege, to the benefits of which the 
accused was entitled, the Court said. 

The Court was willing to say that 
the staff JA and Captain X acted 
thoughtlessly and without malice, 
but it could hardly swallow their 
later affidavits that their actions had 
not prejudiced the accused’s rights. 
Declared the Court: 


Can it be that we have not made 
overt our disapproval of an older, and 
military 
administration under 
which, it has been said, the military 
prosec utor, the accused’s attorney, the 
court-martial’s “judge,” together with 


now outmoded, system of 


criminal law 


the staff judge advocate—all happily 
employed under one roof, perhaps in 
a single room—not infrequently set- 
tled the fate of an accused person, in 
what was even then considered an 
adversary proceeding, amid the cozy 
comforts of an officers’ mess....We 
are, therefore, both disappointed and 
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concerned to observe that neither 

Colonel Y nor Captain X seems great- 

ly disturbed over the _ regrettable 

practice. 

(U.S. v. Green, U.S. Ct. Mil. App., 
April 15, 1955, Brosman, J., 5 U.S.C. 
M.A. 610.) 


Negligence... 

air planes 
® Over the objection of a dissenter 
that it was applying “‘horse-and-bug- 
gy law to the airplane age”, Califor- 
nia’s District Court of Appeal, First 
District, has agreed with the trial 
court’s dismissal of a complaint al- 
leging damages to an airplane re- 
sulting from a utility company’s neg- 
ligent maintenance of poles on the 
landing approach to an airport. 

The Court started from the prem- 
ise that ownership of space above 
land is vested in the owner of the 
surface of the land. An airplane fly- 
ing over land, then, is a trespasser, 
but a temporary invasion of air space 
is privileged if it “does not interfere 
unreasonably with the possessor’s en- 
joyment”, to quote the Restatement 
of Torts, § 159. Manifestly, the Court 
continued, an airplane flying low 
enough to strike utility poles is oper- 
ating at an altitude dangerous “to 
persons or property lawfully on the 
land” and is a trespasser. Ergo: the 
complaint showing the plaintiff to be 
guilty of contributory negligence as 
a trespasser, the complaint should 
be dismissed. 

The dissenting judge charged that 
the Court had misread the complaint 
and had usurped the function of tri- 
ers of fact without hearing evidence. 

(La Com et. al. v. Pacific Gas & 
Electric Company et al., Calif. Dist. 
Ct. App., Ist Dist., April 4, 1955, 
Nourse, J., 281 P. 2d 894.) 


Torts... 
malicious prosecution 


* An item of equipment apparently 
as important in the New West as in 
the Old—a custom-made saddle—has 
engaged the attention of the Su- 
preme Court of Nevada. 

The action was for malicious pros- 
ecution. The only sure fact was that 
the defendant had suffered the bur- 
glary of his saddle. He had previously 
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had the plaintiff arrested for the 
theft, but 
missed at the preliminary hearing 
for lack of evidence. In his malicious 


the case had been dis- 


prosecution suit, the plaintiff had 
been successful in the trial court and 
had been awarded out-of-pocket dam- 
ages of $416 and $1 because he ‘“‘was 
filched of his good name and made 
poor indeed”. 

The only basis for the plaintiff's 
arrest had been some third-handed 
hearsay that he had a saddle of a 
certain description, apparently simi 
lar to the one stolen. The Court, 
agreeing with the decision below, 
ruled that these facts presented a 
lack of probable cause for the crim- 
inal prosecution of the plaintiff. The 
Court that an 
malice in the prosecution was sup 


added inference of 
plied not only by the extreme lack 
of probable cause, but also by the 
fact that 
the justice of the peace had advised 


the district attorney and 


the defendant against the prosecu 
tion. The opinion and a long foot- 
note feature an engrossing history of 
the lore of Western saddles. 

(Gattshall vy. Sizemore, Sup. Ct. 
Nev., March 29, 1955, Badt, J., 281 
P. 2d 400.) 


Zoning... 
value and aesthetics 


# It used to be axiomatic that zoning 
regulations based on aesthetic con- 
siderations alone could not be up- 
held as valid exercises of police pow- 
er. But now the Supreme Court of 
Wisconsin, pointing to the United 
States Supreme Court’s ruling last 
year in Berman vy. Parker, 348 U.S. 
26 (41 A.B.A.]. 67; January, 1955), 
says it is “extremely doubtful that 
such prior rule is any longer the 
law”. 

The Wisconsin Court was faced 
with the task of determining the con 
stitutionality, when applying the tra- 
ditional rules of the exercise of po- 
lice power, of a village’s zoning or- 
dinance which provides that a build- 
ing permit may be issued only when 
the 


‘architectural appeal and func- 
tional plan of the proposed struc- 
ture [is] not so at variance with 
either the architectural appeal and 








functional plan of the structures al 
ready constructed or in the cours 
of construction in the immediate 
neighborhood .. . as to cause a sub 
stantial depreciation in the property 
values of said neighborhood. . . .” 
The Court determined that the 
protection of property values is an 
objective which falls within the ex 
ercise of the police power to promote 


’ 


the “general welfare” and that a zon 
ing regulation may be based solely 
on that objective. The Court further 
indicated that it felt the law was 
changing to allow aesthetic conside1 
ations as a basis for zoning, but that 
in the instant case the real basis of 
the regulation was preservation of 
property values, rather than aesthet 
ic appeal. 

(State ex rel. Saveland Park Hold- 
ing Corporation v. Wieland, Sup. Ct. 
Wis., March 8, 1955, Currie, J., 69 
N.W. 2d 217.) 

What’s Happened Since... 

® On April 7, 1955, the Court of Ap- 
peals for the Second Circuit affirmed 
the decision of the United States Dis- 
trict Court for the Southern District 
of New York in Cooper v. Denno, 
129 F. Supp. 123 (digested in 41 
A.B.A.J. 358; April, 1955), denying 
a writ of habeas corpus to those con- 
victed in the “Readers’ Digest Mur- 
der Case.” 

® On April 18, 1955, the Supreme 
Court of the United States: 


VACATED JUDGMENT in McKay v. 
Clackamas County, 219 F. 2d 479 
(40 A.B.A.J. 624; July, 1954). The 
Court of Appeals for the District of 
Columbia Circuit had held that the 
suit of an Oregon county in a federal 
district court for a writ of mandamus 
against the Secretaries of the Interio1 
and Agriculture with regard to pro- 
ceeds of the sales of repossessed rail- 
road land grants, in accordance with 
a 1937 rendered 
moot by congressional legislation in 
1954 relating to future administra- 


Statute, was not 


tion of the lands and disposition of 
The Su- 
preme Court thought otherwise and 


the revenues therefrom. 
remanded to the district court with 
instructions to dismiss the action as 
moot. 









# O 
Cou 
rac 
ial 
2d | 
195: 
opi 
FURT 
writ 
dent 
oral 
638) 
1954 


Jani 


= P 
Chai 





eT 
to pe 
the ¢ 
ly o1 

Ac 
whic 
survl 
not 
tion. 
a “te 
it do 
fers 
powe 
does 
powe 
inclu 
wife’: 
statu 
nabl 

If 
ible i 
payal 
juali 
Howe 
juire 
eeds 
ry 









; al 
UTS¢ 
iate 
sub 
erty 
the 
an 
ex 
10te 
zon 
lely 
ther 
was 
de1 
that 
s ol 
1 ol 
het 


old- 
Ct. 
69 


: 


Ap- 
med 
Dis- 
trict 
nno, 

4] 
ying 
con- 
fur- 


eme 


y Vv. 
479 
The 
t ol 
the 
eral 
mus 
rio! 
pro- 
rail- 
with 
ered 
n in 
stra- 
n of 
Su- 
and 
with 
n as 











* On May 9, 1955, the Supreme 
back- 
racked in Rice v. Sioux City Memo- 
ial Park Cemetery, Inc., 60 N.W. 
2d 110 (30 A.B.A.]. 1095; December, 
1953), and held in a 5-to-3 ruling 


Court of the United States 


opinion by Mr. Justice FRANK- 
FURTER] that its previous grant of 
writ of certiorari had been improvi- 
dent. The Court had granted certi- 
orari on April 12, 1954 (74 S.Ct. 
638) November 15, 
1954 (75 S.Ct. 122; 41 A.B.A.J. 75, 


January, 1955) affirmed by a 4-to-4 


and then on 


divided Court the ruling below of 


the Supreme Court of lowa that a 
covenant in a private cemetery’s bu 
ial lot purchase contract restricting 
interment rights to “members of the 
Caucasian race” could be relied on as 
a defense in an action for damages 
by the widow of an 11/16ths Winne- 
bago Indian based on the cemetery’s 
refusal to bury her husband, and that 
such reliance did not amount to the 
necessary state action as would bring 
the Fourteenth Amendment into the 
which 


picture. The circumstance 
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" Prepared by Committee on Publications, Section of Taxation, John W. Ervin. 
Chairman; John S. Nolan, Vice Chairman. 





The Marital Deduction as Applied to Life Insurance 
by Charles B. Bayly, Jr. 


*" The marital deduction is designed 
to permit a decedent spouse to defer 
the estate tax on only approximate- 
ly one half of his separate property. 

Accordingly, property interests 
which will not be includible in the 
surviving spouse’s taxable estate will 
not qualify for the marital deduc- 
tion. Thus, if the husband transfers 
a “terminable interest” to his wife, 
it does not qualify. But, if he trans- 
fers a life interest plus a general 
power of appointment, the interest 
does qualify because the general 
power of appointment requires the 
inclusion of the property in the 
wife’s gross estate. This is one of the 
statutory exceptions to the termi- 
nable interest rule. 

If life insurance proceeds includ- 
ible in the husband’s gross estate are 
payable outright to the wife, they 
jualify for the marital deduction. 
However, estate plans frequently re- 
juire payment of life insurance pro- 
eeds other than under the custom- 
settlement 


ry lump-sum option. 


One of the other standard settlement 
options, such as “proceeds left at in- 
terest’, “installments for a specified 
period”, or “installments of a speci- 
fied amount” may have been elect- 
ed by the insured. In such case he 
would normally have also named 
“contingent beneficiaries”, usually 
his children, to take in the event the 
wife predeceased him or to take any 
benefits unpaid under the deferred 
settlement option at the death of the 
wife. This constitutes a terminable 
interest because of the possibility 
that the wife or her estate will not 
receive all the proceeds. Some may 
pass directly to the contingent bene- 
ficiaries. In such case the life insur- 
ance will qualify for the marital de 
duction only if, instead of naming 
beneficiaries to take any proceeds 
unpaid at the wife’s death, the hus- 
band gives the wife a general power 
to appoint any proceeds not paid to 
her during her life. Gifts over to 
named beneficiaries, such as chil- 


dren, in default of appointment may 
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now led the Court to go back to va- 
cate its former afirmance of the lowa 
Supreme Court and to dismiss the 
writ of certiorari as improvidently 
granted was the passage of a statute 
by Iowa, after the instant litigation 
arose, making it unlawful for a re- 
strictive race covenant to be placed 
in burial contracts. Thus, the Court 
reasoned, the statute barred the ul- 
timate question to be decided by the 
Court from arising again in lowa 
and there was not present the wide 
public interest necessary for grant olf 


certiorari. Three justices dissented. 


be specified without loss of the mari 
tal deduction. 

The rules for qualifying life in- 
surance proceeds under these cir- 
cumstances for the marital deduc 
tion are found in Section 812 (e) (1) 
(G) of the 1939 Code and Section 
2056(b) (6) of the 1954 Code. See 
also Regulation 105, Section 81.47a 
(d). Endowment and annuity con- 
tracts are also covered, and the hus- 
band need not have been the in- 
sured so long as the proceeds pass 
from him and are to be held by the 
insurer. A specific portion of the 
proceeds of a policy may qualify al 
though some other portion is not 
payable to the wife or subject to 
her power. 

The application of this provision 
was recently considered in Estate of 
Thomas J]. White, 22 T.C. 641 
(1954). Here the husband named the 
wife as direct beneficiary under his 
life insurance policies and his chil- 
dren as contingent beneficiaries. Set- 
tlement was to be made under the 
“proceeds left at interest” option, 
but the wife was given the privilege 
of changing the settlement to “in- 
stallments for a specified period’ — 
120, 180, or 240 stipulated install- 
ments. The right to surrender and 
withdraw or commute was in gen- 


eral withheld from the beneficiar- 
ies. The wife was also given exclu- 
sive power during the husband's life 
to exercise all rights and privileges 
under the policies, including the 


right to change or revoke the desig- 
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nation of beneficiaries and option 
settlements, and this power was to 
revert to the husband if she prede- 
ceased him. She exercised these 
rights by designating her estate as 
beneficiary if no direct or contin- 
gent beneficiary or children of a con- 
tingent beneficiary survived the hus- 
band, and she delegated her powers 
to her executors instead of the hus- 
band if she predeceased him. 

The Tax Court held that she had 
a terminable interest in the life in- 
surance proceeds on the husband's 
death, and no part thereof qualified 
for the marital deduction. The tax- 
payer argued that since the wife had 
the power prior to the husband’s 
death to make herself sole beneficiary 
and elect a method of settlement un- 
der which she would necessarily have 
received all the proceeds herself, the 
interests passing to the contingent 
beneficiaries in practical effect 
passed from her instead of from the 
decedent. The Tax Court held that it 
was immaterial that she might have 
made changes prior to the husband's 
death; the proceeds became payable 
at his death to her and to his chil- 
dren as provided by him. Her pow- 
ers ceased at her husband’s death. 
The taxpayer’s argument was con- 
sidered inconsistent with the uncon- 
tested inclusion of the proceeds in 
the husband’s estate, because the the- 
ory of that inclusion was that the 
proceeds passed from the husband 
to the beneficiaries. 

The wife had a “terminable in- 


terest” according to the Court be- 
cause, under the settlement option 
which actually took effect at the hus- 
band’s death, all of the proceeds 
would not necessarily be paid to her. 


Instead, a portion unpaid at her 
death would pass from the decedent 
to the contingent beneficiaries. The 
power of appointment exception to 
the terminable interest rule was in- 
applicable, because she had no pow- 
er after the decedent died except to 
change the settlement option to set- 
tlement in a fixed number of install- 
ments. In either case, the contingent 
beneficiaries might share in the pro- 
ceeds. 

Proper use of the power of ap- 
pointment exception to the termi- 
nable interest rule requires reference 
to that provision of the Code includ- 
ing in the decedent’s gross estate 
property over which he has a general 
power of appointment. As applied to 
a surviving wife, a general power of 
appointment is a power exercisable 
by her in favor of herself or her es- 
tate, but a power to consume, invade, 
or appropriate property for her bene- 
fit limited by an ascertainable stand- 
ard relating to her health, education, 
support, or maintenance is not a gen- 
eral power. Presumably an unlimited 
lifetime power of invasion, that is, a 
power to use, enjoy, sell, or dispose 
of principal during lifetime, is now 
treated like a general power of ap- 
pointment that will qualify the prop- 
erty for the marital deduction, al- 
though this was not always true prior 


to the 1954 Code. See Estate of Ed 
ward F. Pipe, 23 T.C. 99 (1954) . 

The phrase “power to appoint 
is unnecessary in the insurance con 
tract creating the power; it is sufh 
cient, for example, if the wife has a 
power to withdraw the amount re 
maining in the fund held by the in 
surer or a right to direct that any 
amount held by the insurer under 
the contract at her death shall be 
paid to her estate. 

Thus under the facts of the White 
case, the surviving wife’s power to 
have the proceeds paid to her estate 
on her death or to withdraw the pro- 
ceeds for herself under the-proceeds 
left-at-interest option amounted to a 
general power of appointment and 
qualified the proceeds for the marital 
deduction. Rev. Rul. 55-277 and Es- 
tate of William Walker Wynekoop, 
24 T.C. No. 21 (1955). 

Although at the husband’s death 
the Commissioner may argue that 
the wife’s powers do not constitute 
a general power, so that the insur- 
ance proceeds do not qualify for the 
marital deduction, he is not thereby 
precluded from changing his posi- 
tion subsequently at her death to 
argue that the powers do constitute 
a general power of appointment so 
that the entire proceeds are also in- 
cludible in her gross estate. The hus- 
band’s estate should anticipate this 
possibility in framing arguments to 
establish qualification for the mari 
tal deduction. 


Make Your Hotel Reservation Now! 


® The Seventy-Eighth Annual Meet- 
ing of the American Bar Associa- 
tion will be held in Philadelphia 
from August 22 to August 26, 1955. 
Further information with respect to 
the schedule of meetings appears in 
the February issue of the JOURNAL 
beginning at page 152 and in the 
June issue at page 522. 

Attention is called to the fact that 
many interesting and worthwhile 
events of the meeting will be ar- 
ranged, as usual, to take place on 
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Saturday and Sunday, Augus: 19 and 
20, preceding the opening sessions 
of the Assembly and the House of 
Delegates on Monday, August 22. 
Requests for hotel reservations 
should be addressed to the Reserva- 
tion Department, American Bar As- 
sociation, 1155 East Sixtieth Street, 
Chicago, 37, Illinois, and should be 
accompanied by a payment of $10.00 
registration for each lawyer for 
whom reservation is requested. Be 
sure to indicate three choices of ho- 


tels and give us your definite date of 
arrival as well as probable depar- 
ture date. Sleeping accommodations 
are still available in the following 
hotels: Adelphia, Belgravia, Benja- 
min Franklin, Broadwood, Drake, 
Essex, John Bartram, Penn Sher- 
wood, St. James, Sylvania, and Wal- 
nut Park Plaza. 

More detailed announcement with 
respect to the making of hotel ar 
rangements may be found in the Jan 
uary issue of the JOURNAL at page 11. 
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Plans for Annual Meeting, 
Philadelphia, August, 1955 


® Chairman Stanley B. Balbach, of 
Urbana, Illinois, and Annual Meet- 
ing Chairman William J. Fuchs of 
Philadelphia, Pennsylvania, recently 
announced the final plans for the 
activities of the Conference at the 
Annual Meeting in Philadelphia 
commencing Friday, August 19. On 
Friday morning the Board of Direc- 
tors will meet at 8:30 A.M., and com- 
mencing at 1:30 p.m. the Executive 
Council of the Conference will con- 
vene to hear circuit reports and re- 
ports of special committees. All mem- 
bers of the Association present are 
invited to attend the meeting of the 
Council. 

On Saturday, August 20, at 8:30 
A.M., there will be a Conference 
breakfast presided over by Chairman 
Balbach with an address of welcome 
by William J. Fuchs. A summary of 
Annual Meeting activities will be 
presented by Paul Jaffe, of Philadel- 
phia, Chairman of the Lawyer Ref- 
erence Committee and President of 
the Philadelphia Junior Bar Associa- 
tion. 

During Saturday morning, the 
Conference will hold its first General 
Session to be presided over by Vice 
Chairman Robert G. Storey, Jr., of 
Dallas, Texas, time the 
Committee Chairmen will report, 


at which 


and during the same period of time 
the Committees on Nominations, 
Awards of Merit and Resolutions 
will conduct their sessions. 

A highlight of the Satyrday ses- 
sions will be a luncheon with our 
principal speaker being E. Smythe 
Gambrell, President-nominee of the 
will address the 


Association, who 


Conference on “The Challenge We 
Face in the Year Ahead”. 

In the afternoon, National Secre- 
tary Thomas G. Meeker, of Wash- 


ington, D. C., will preside at a meet- 
ing of delegates from state and local 
groups. This meeting is in the nature 
of a workshop meéting designed to 
give delegates an opportunity to ex- 
change ideas for bar association ac- 
tivity and organizational efforts. The 
program for this meeting is under 
the supervision of Frank C. Jones, 
of Macon, Georgia, Vice Chairman 
of the Affiliate Units Committee. 
Following this meeting the second 
General Session will convene with 
Chairman Balbach presiding, at 
which time the report of the Nomi- 
nating Committee and the election 
of officers and Council Members will 
proceed. Chairman Balbach is ten- 
dering a reception for all Conference 
members following the second Gen- 
eral Session. 

The Conference will sponsor a 
dinner-dance at the Drake Hotel. On 
Sunday morning, Council member 
Alvin B. Rubin, of Baton Rouge, 
Louisiana, will preside at a break- 
fast during which time the new of- 
ficers and Council members will be 
presented and the Awards of Merit 
for outstanding activity will be an- 
nounced. Following the breakfast, 
the Executive Council will meet with 
National Committee Chairmen and 
newly elected officers and council- 
men. 

On Sunday noon, Chairman Bal- 
bach will preside at the Conference's 
annual luncheon with the principal 
address being delivered by Robert 
B. Meyner, Governor of the State of 
New Jersey. During Sunday after- 
noon, at the second General Session, 
the Conference will discuss the re- 
port of the Resolutions Committee 
the the 
Saturday workshop meeting. At 4 
p.M. the Philadelphia Junior Bar An- 


and summarize results of 


nual Meeting Committee will tender 
a reception and buffet supper at a 
Philadelphia main line estate for all 


members of the Conference in at- 
tendance. 


Conference Activity 
at Regional Meetings 


Calvin Udall, of Phoenix, Arizona, 
Chairman of the Conference Com- 
mittee reports that at the Pacific 
Southwest Regional Meeting of the 
Association held in Phoenix on April 
14-16, the Junior Bar Conference 
conducted a public relations work- 
shop. This workshop consisted of a 
session at which the following topics 
were discussed by some of the lead- 
ing lawyers of the Pacific Southwest 
area: 

l. “How Do You Start a Public 
Relations Program?” Joseph _ S. 
Jenckes, Jr., State Bar of Arizona, 
Phoenix 

2. “How Do You Utilize Press and 
Radio? Maintain Good Media Re- 
lations?” Donald S. Molen, Secretary, 
Colorado Bar Association, Denver 


3. “How Do You Carry Out a 
Pamphlet Program? Speakers’ Bu- 
reau?” Augustine Donovan, Vice 
President, State Bar of California, 
Oakland 

4. “What Are the Opportunities 
of Television?” Raymond R. Brady, 
Chairman, Public Relations Com- 
mittee, Utah State Bar, Salt Lake 
City. 

The Junior Bar also held a break- 
fast meeting, at which time Phillip 
B. Gilliam, Judge of the Juvenile 
Court in Denver, Colorado, spoke 
on the subject, “What's Wrong with 
People?” Judge Gilliam’s remarks 
were very thought provoking. 

The Junior Bar Conference also 
sponsored a dance which climaxed 
the social aspect of the Regional 
Meeting. 

Bruce I. Petrie, Cincinnati, Ohio, 
Conference Chairman for our activi- 
ties at the Big Seven Regional Meet- 
ing, reports that the ].B.C. had a re- 
ception on Friday, June 10, for mem- 
bers of the Conference followed by 
a dance sponsored jointly by the 
Conference and the Big Seven Re- 
gional Meeting Committee. 

On Saturday morning, June 11, 
there was a breakfast meeting at- 
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tended by Chairman Balbach and 
Secretary Meeker and council repre- 
sentatives and state chairmen from 
the circuits in the regional area. Fol- 
lowing the breakfast the Conference, 
in co-operation with the Section of 
Judicial Administration, sponsored 
a panel on the subject “Fair Trial 
and Free Press’. The moderator for 
the panel was the Honorable Alex- 
ander Holtzoff, States Dis- 


trict Judge for the District of Co- 


United 


lumbia, and members of the panel 
Richard P. Tinkham, of 
Indiana, Chairman of 


included 
Hammond, 
the Association’s Committee on Pub- 
lic Relations. 

Chairman Balbach has_ recently 
announced that William R. Moller 
of Hartford, Connecticut, will serve 
as the Conference Chairman for the 
Hartford Regional Meeting to be 
held in Hartford, Connecticut, on 
April 15-18, 1956. Mr. Moller is 
Chairman of the Conference’s Com- 
mittee on Traffic Courts and Vice 
Chairman of the Committee on Pub- 
lic Information. 


Balbach Urges Report of 
Group Life Insurance Plan 


During the month of May Chairman 
Balbach urged over 600 members of 
the official family of the Conference 
to contact four other young lawyers 
in an effort to assist in enrolling the 
minimum of 10,000 policy holders 
from the Association and one-half of 
the eligible Association members in 
each state by June 1, 1955. Chairman 
Balbach pointed out the advantages 
of enrollment in the group plan and 
noted the benefits to be derived by 
the American Bar Center. He also 
pointed out the fact that it is possible 
to name the American Bar Founda- 
tion as a secondary beneficiary. 


Director of Information 
Reports 
William C. Farrer, of Los Angeles, 
California, Director of Information, 
reports on the program of his com- 
mittees for 1955: 

“One of the primary objectives of 
the Information Committees (Pub- 


lic Information, The Young Lawyer 


and Unauthorized Practice of the 
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(Upper, left to right) Ray R. Christensen, Salt Lake City, Utah; Robert L. Meyer, 
Los Angeles, California. (Lower, left to right) John C. Deacon, Jonesboro, 
Arkansas; Kirk McAlpin, Savannah, Georgia. Messrs. Christensen, Deacon, 
McAlpin and Meyer will appear as counsel and present oral arguments in the 
annual debate sponsored by the Conference on Personal Finance Law at the 
Annual Meeting in Philadelphia on August 22, 1955. The question to be argued 
will be “Are Those Engaged in the Debt Adjustment Business Guilty of Un- 
authorized Practice of Law?” Mr. Meyer is Council representative from the Ninth 
Circuit and will appear with Mr. Christensen, Council representative from the 
Ninth-and-Tenth Circuits-at-Large. Opposing them will be Mr. Deacon, Chairman 
of the Public Information Committee, and Mr. McAlpin, Chairman of the Minor 
Courts Committee. 





14-16, 1955, when Editor Charlotte 
Murphy, of Washington, D. C., dis- 
tributed 6,000 copies of the March 
issue of The Young Lawyer, which 


Law) for the year 1955 has been to 
co-operate with the Regional Meet- 
ing Program of the American Bar 
Association. 

“The first such opportunity oc- highlighted this gathering, to all law- 
curred during the Pacific Southwest yers of Junior Bar age in the States 


Regional Meeting in Phoenix, April of Arizona, California, Nevada, New 
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\fexico and Utah; and Public Infor- 
mation Chairman Jack Deacon of 
Jonesboro, Arkansas, and Vice Chair- 
man Keith Shay, of Chicago, Illinois, 
joined the Public Relations Commit- 
tee in sponsoring a Public Relations 
Workshop. . . . 

“In addition to the above activity, 
Vice Chairman Kirk McAlpin, of 
Savannah, Georgia, has distributed 
a “How To Do It” bulletin with an 
analysis of successful programs, plans 
and projects in the field of Public 
Relations. Vice Chairman Bob Or- 


Views of Our 
Readers 


(Continued from page 585) 

It is regrettable, but it is a fact 
that most people, including lawyers, 
are too busy with their own affairs 
to study in detail political and other 
questions which are related to the 
administration of justice. Some law- 
yers are too busy even to belong to 
the American Bar Association. Opin- 
ions of many are based on casual 
reading of newspapers and maga- 
zines. Even local bar associations de- 
vote too little time to matters of gen- 
eral public importance beyond the 
confines of their jurisdiction. The 
complexities of the national and in- 
ternational fields are not investigated 
as indeed they cannot be expected 
the local level. 

Only when one understands the 


to be on 


American Bar Association organiza- 
tion, its House of Delegates, its As- 
sembly, its Board of Governors, its 
Committees and its Sections can one 
appreciate what goes on before any- 
thing like an authoritative pro- 
nouncement of policy on any ques- 
tion can result. The field is vast, the 
work is subdivided yet with objective 
cohesion. Investigation, correspond- 
ence, conference and written reports 
precede action. Men who believe in 
yur aims devote much 
sated time not merely at our meet- 


uncompen- 


ngs but in advance of those meet- 
ings. Through these men we get a 
reflection of attitudes and 


through them also the local Bars 


local 


may learn of what is going on at the 
iational level. 





din, of Los Angeles, California, is 
currently assembling the format of a 
program on American citizenship fon 
distribution to junior bar groups; 
Moller of 
Hartford, Connecticut, is in charge 


and Vice Chairman Bill 


of national publicity for the Junior 
Bar Conference. 

“The Unauthorized Practice Com- 
Dick Dibblee, of 
Salt Lake City, Utah, continues work- 


mittee Chairman, 


ing with the Senior Bar Committee 
in support of the Administrative 


Practitioners and Ethics Bill, and his 


I have written this to express my 
own doubt if any poll of lawyers in 
general or of the Association mem- 
bership alone would give as sound 
an expression of opinion as we now 
get from our House and Assembly. 

Louis E. WyMAN 


Manchester, New Hampshire 


The Organized Bar .. . 
and Alleged Injustices 


® There recently came to the writer, 
as doubtless to many other readers 
of this JOURNAL, an appeal from a 
national organization for a contribu 
tion to a legal defense fund. The 
alleged victim of injustice had been 
convicted of a capital offense against 
state law, under circumstances, it was 
asserted, of flagrant abuse of legal 
process. The state courts had refused 
to set aside the conviction and a fund 
was being raised to finance an appeal 
to the Supreme Court. 

On receipt of this recital, shocking 
if true, the writer inquired of the 
president of the state bar association 
of the state concerned whether that 
association had issued any statement 
regarding the case. The reply was 
negative. Although the previous con- 
viction of this defendant had been 
set aside by the Supreme Court be- 
cause of racial discrimination in the 
selection of the jury, and although 
in a concurring opinion the late Jus- 
tice Jackson had excoriated the first 
trial as a mockery due to the in- 
flamed state of local opinion, the 
state Bar had apparently maintained 
a position of complete detachment. 
Even a nation-wide mail denuncia- 


Our Younger Lawyers 


Vice 


Minneapolis, Minnesota, will submit 


Chairman, Leo Dorfman, of 


a report on the pros and cons 
of the Specialization Resolution to 
the Annual Meeting of the Junior 
Bar Conference in Philadelphia in 
August. 

“The Chairman of each of the In- 
formation Committees solicits and 
welcomes the assistance and support 
of all interested members of the Ju- 
nior Bar Conference in these fields of 


endeavor.” 


tion of the state’s maladministration 
of justice by the national organiza- 
tion above mentioned (a denuncia- 
tion supported to some extent by ex- 
cerpts from local newspapers) did 
not cause the state Bar to take action. 
\pparently, the observance of due 
process in the criminal courts of the 
state is no concern of the state Bar; 
or if due process has in fact been ob- 
served and the denunciation of the 
state’s justice is unwarranted, the de- 
fense of that justice, and the main- 
tenance of public confidence in the 
fairness of the state criminal process, 
is equally of no concern to the state 
Bar. 

In all this there is no intention to 
single out this particular bar associa- 
tion for criticism. Its conduct is or- 
thodox. Characteristically, when in- 
stances of alleged denial o1 due proc- 
ess in criminal proceedings have 
been the subject of public discussion 
or even agitation, our bar associa- 
tions, whether state or local, have 
refrained from taking any part in 
such discussion. They have allowed 
the field to be occupied exclusively 
by laymen—whether newspaper re- 
porters or lay organizations. In their 
appraisal of the fairness of our ju- 
dicial institutions in such cases, our 
people have been without the one 
source of information which would 
be most helpful and most authorita- 
tive—an objective analysis and eval- 
uation by a disinterested committee 
of competent lawyers acting on be- 
half of the organized Bar. 

Has not the time come for the Bar 
(Continued on page 663) 
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® The importance of legislative advocacy has been insufficiently recognized in the 


past, due, perhaps, to reluctance on the part of lawyers to realize that it involves 
skills and techniques of the highest professional order. Professor Cohen, in com- 
paring and contrasting judicial and legislative advocacy, graphically illustrates the 


problems and potentialities of this field. 





Some Observations on Advocacy: Judicial and Legislative 


by Julius Cohen, Professor of Law, University of Nebraska 


® Take the case of the judicial ad- 
vocate who seeks to persuade a court 
that a statute ought to be invalidat- 
ed because it denies substantive due 
process; assume, too, that it is a case 
of first impression. If substantive due 
process and reasonableness are to be 
equated, the advocate’s job primar- 
ily would be to demonstrate to the 
court that the statute is an unreas- 
onable exercise of legislative power. 
Although he may, by the use of le- 
gal symbols, endeavor to create the 
impression that it is the court’s duty 
in the case to discover the law appli- 
cable to it, actually, he knows that 
the court’s function in the case is 
really creative: it legislates.!. The 
case being of first impression, the 
court’s choice between competing le- 
gal formulations and analogies must 
in the end be based on policy con- 
siderations—not on what the law is, 
but on what it ought to be. 

Now, consider the case of the leg- 
islative advocate who seeks to per- 
suade a legislative committee that a 
bill ought not to be recommended 
for passage, because, if enacted, it 
would be an unreasonable exercise 
of legislative power. Here, the ad- 
vocate does not even try to disguise 
the fact that 
legislative matter and that the issue 


what is involved is a 


is the reasonableness or unreason- 
ableness of the proposal. Here, the 
policy considerations that are in- 
volved are given a better chance to 
be laid bare; there is no need to in- 
sulate them with legal symbolism. 
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It should thus be apparent that, 
as to the problem and the ultimate 
goal in these two situations, the ju- 
dicial and legislative advocate have 
much in common. The problem of 
each concerns what the law ought 
not (or ought) to be, which involves 
a flight into the realm of the nor- 
mative. Each approaches an instru- 
mentality of government engaged in 
the process of legislation—in one 
case judicial, in the other legisla- 
tive legislation. The goal each seeks 
is the determination of a policy fa- 
vorable to his client’s cause. Com- 
mon to both is also the basic pat- 
tern of proof. The burden is upon 
the judicial advocate to prove the 
law invalid; at the legislative hear- 
ing, the burden is upon the legisia- 
tive advocate to prove the undesira- 
bility of a legislative proposal. In 
both instances, the advocate must 
isolate the issues and supply most of 
the information relevant to the pol- 
icy under consideration. If proof is 
to be rational, each advocate has at 
least two tasks to perform: (1) each 
must spell out the past and predict- 
able consequences of a decision up- 
holding (or enacting) the statute; 
(2) each must demonstrate that if 
these consequences are permitted to 
flow they would be inconsistent with 
values that are held Where 
precedent and analogy are available 
for this latter task, both types of ad- 


dear. 


vocates are apt to employ them, for 
they are links to the past and are 
appealing to the habit and tradition- 


minded bent of both the judicial 
and the legislative policy-maker.? In 
the event the issue at hand presents 
conflicting values—which is the nor- 
mal case—both advocates must be 
prepared to show that the values 
they espouse are of greater import- 
ance than 
their adversaries. 


those championed by 
Where the inte 
ests represented are private in na 
ture, both the judicial and the leg 
islative advocate are apt to insist 
that it is the larger public values 
that are really at stake. It would be 
rare, indeed, for them to admit pub 
licly the purely selfish nature of such 
private claims, no matter how nar 


row their scope might be. 


So much for the similarities. 
There are striking dissimilarities 
that stem from the _ institutional 


differences between courts and leg 
islatures. A client adversely affected 
by the hypothetical statute in ques 
tion presumably could have his day 
in court and be represented by coun 
sel as a matter of right. Not so the 
client adversely affected by the hy 
pothetical bill. He cannot, as a mat 
ter of right, insist on being repre 
sented at a hearing before a legis- 
lative committee, no matter how del 
eterious the effect upon his private 
interests. If he is represented, it is 
only by the grace of the committee; 
in many instances, by the grace of 
the committee chairman who usual 
ly is in control. 

The judicial advocate would not 
expect a judge to have made up his 
mind on the 
prior to the arguments on the mer 
its—that is, without 


issue of due process 
disqualifying 
himself. The legislative advocate, on 
the other hand, would not think it 
unusual for a committee member to 


bill 


though he has made private or pub 


sit in judgment on a even 
lic commitments concerning it pri 
or to the hearing—this despite the 
aura of judiciousness that usually 
permeates the 


legislative hearing. 


On the judicial level, a distinction 





1. It is, of course, not meant to suggest that 
judicial legislation is to found only in the 
area of due process. But it is one of the clear- 
est areas for pointing up the lawmaking 
function of courts. 

2. On this, see Horack, The Cammon Law of 
Legislation, 23 Iowa l.. Nev. 4). 44-45 (1937). 
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maintained between the function 
f the adversary and the function of 
ihe judge; on the legislative level it 
; not uncommon at a hearing for a 
committee member—even the chair- 
man—to participate in the judging 
of a bill that he himself has spon- 
sored. 

In the due process case, the judi- 
cial advocate, with rare exception,’ 
is likely to present his proof in a 
brief, and then embellish it in oral 
argument. Such, for example, was 
the method employed by Brandeis 
in Muller v. Oregon,‘ in his famous 
sociological brief. Crucial social 
facts illuminating the conse- 
quences of a proposed policy deci- 
sion are not, under this method, in- 
troduced as evidence and subjected 
to critical scrutiny, as, say, facts in 
a case involving a violation of the 
Sherman Act.5 They are brought in- 
to the brief to “refresh” the memo- 
ries of the judges through the fic- 
tional device of “judicial notice”’— 
a method for reminding the court 
of what it is already presumed to 
know. Too often, of course, there is 
a yawning gap between actual and 
presumptive judicial knowledge; 
and adequate machinery for closing 
it is still unavailable, despite repeat- 
ed urgings by distinguished mem- 
bers of the profession.* But as crude 
as this method seems to be for com- 
ing to grips with complex social 
data, the adversaries are neverthe- 
less paired, and the issues at least 
have a better chance of emerging 
out of the heat of affirmation and 
denial. Where a bill is involved, the 
legislative advocate may also submit 
a written brief or memorandum in 
support of his cause; he will try to 
have it read before the committee at 
the hearing stage and hope that the 
printed document will be picked up 
by reporters and given favorable 
publicity in the press. The advocate 
ippears before the legislative com- 
mittee technically as a “witness”. 
Che information that is presented, 
however, is usually not drawn from 
questions asked by committee coun- 
sel. It is the witness who mainly de- 
cides the directional lines of the tes- 
timony. The committee rarely states 


for 


in advance what it is interested in 
finding out; it conceives of its func- 
tion primarily as the receiving or- 
gan of whatever information comes 
along. All kinds of evidence are apt 
to pour in: materials ranging from 
mere opinion, to bold assertions, to 
expert testimony; often it is embel- 
lished by elaborate charts, graphs, 
statistical tables, involving compli- 
cated economic and other 
data. Although witnesses represent- 
ing diverse interests appear, they are 
not usually paired as adversaries as 
they are in a judicial proceeding; if 
pairing does take place, the happen- 
ing is usually fortuitous. According- 
ly, there is considerably less chance 
for competing crucial fact issues to 


social 


be isolated and joined in argument. 

Counsel arguing the invalidity of 
a statute would never think of ap- 
proaching the judge privately in or- 
der to prepare the groundwork for a 
favorable disposition of the case in 
court; nor would he venture forth 
privately to add to or embellish an 
argument after the hearing is closed. 
Such procedure, however, is not sur- 
prising to the legislative advocate. 
Pre-hearing and post-hearing access 
to committee members who later sit 
in judgment on a legislative pro- 
posal is quite normal. It is an ac- 
cepted technique for cultivating fa- 
vorable predispositions and for ob- 
taining as many prior commitments 
as are possible before the actual 
hearing on the merits of the meas- 
ure. 

Despite the inadequacy of the ju- 
dicial machinery to evaluate the 
complex data that are often in- 
volved in due process cases, the ju- 
dicial advocate nevertheless expects 
the decision of the court to be made 
impartially after due consideration 
and deliberation of the arguments 
presented. The expectations are not 
as high for the legislative advocate, 
for there are many other factors that 
might be controlling: previous po- 
litical commitments by committee 
members concerning the measure, 
predispositions, pre-hearing and 
post-hearing access, a private call 
from the chairman or a party func- 
tionary urging a committee member 


Department of Legislation 


to “go along’, promises or threats 
of reprisals from fellow legislators, 
or pressure from constituents or 
groups who might be helpful to po- 
litical fortunes. 

The legislative resources for eval- 
uating the evidence submitted at a 
hearing on a bill and for obtaining 
independently information not ad- 
duced at a hearing are considerably 
greater than those at the command 
of courts. Legislative committees are 
often manned with staffs to help 
them with such tasks. But too fre- 
quently the staffs are politically ori- 
ented and conceive of their func- 
tion as being to employ their skills 
to satisfy the leanings of those re- 
sponsible for hiring them. It is rare 
for a committee staff to be composed 
of impartial, independent experts 
whose job, in evaluating the testi- 
mony at a hearing on a bill, is to call 
the “shots” as they see them. No 
wonder the legislative advocate gets 
the impression that a hearing on a 
bill often has as much bearing on 
the decision of the committee as does 
the chaplain’s prayer on the legis- 
lative business 
wake! 


that follows in its 


This, of course, is not always the 
case, but it happens with sufficient 
frequency to put the legislative ad- 
vocate on the alert. When it is not 
the case, the legislative advocate will 
argue before the committee much in 
the same way as the judicial advo- 
cate will argue a due process issue 
before the court. When it is the case, 
he will, if he is to succeed, be pre- 
pared to go to his stockpile of weap- 
pons and employ different, and per- 
haps, more subtle methods of per- 
suasion. This means, of course, that 
he will be required to know the sig- 
nificant points of political power— 
in and out of the legislative arena— 
and the methods for linking such 





3. Two exceptional cases are Chastleton 
Corp. v. Sinclair, 264 U.S. 543 (1924), and 
Borden’s Farm Products Co. v. Baldwin, 293 
U.S. 194 (1934). 

4. 208 U.S. 412, 52 L. ed. 551, 28 S. Ct. 324 
(1908). 

5. For an account of the treatment of such 
data see Dession, The Trial of Economic Is- 
sues of Fact, 58 Yate L. J. 1019, 1242 (1949). 

6. See, for example, Cardozo, A Ministry of 
Justice, 33 Harv. L. Rev. 113 (1921); Yntema, 
Legal Science and Legal Reform, 34 Cot. L. 
Rev. 207, 215-30 (1934). 
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power to the decisional process at 
hand. 

If the holding of a court is ad- 
verse to the client’s interest, there 
is opportunity for an appeal to a 
higher judicial tribunal, but the 
method of persuasion for the judi- 
cial advocate remains essentially the 
same. If the decision of the legisla- 
tive committee is adverse, the ad- 
vocate still may appeal to the in- 
dividual members of the legislative 
body—either directly or through 
those who are capable of influenc- 
ing them. An open reversal of a com- 
mittee recommendation by the full 
chamber cannot ordinarily be ex- 
pected. But the failure of a frontal 
attack need not necessarily mean the 
loss of the battle. There is still a 
great grab-bag of parliamentary 
moves that are available for saving 
the day: reconsideration, crippling 
amendments on the floor, extended 
debate, points of order, motions to 
table, and a host of countless other 
techniques for furthering or delay- 
ing passage of a bill. This the advo- 
cate cannot, of course, do himself, 
but it is not uncommon for him, if 
he is well trained, to help devise the 
strategy that might be employed by a 
friendly, willing legislator who has 
been persuaded that it is in the in- 
terest of a worthwhile cause. If par- 
liamentary devices are of no avail, 
the advocate may still gain his end 
by persuading the Governor or Pres- 
ident, as the case may be, to exer- 
cise his veto power. The executive 
veto is, of course, essentially legis- 
lative in nature; those who wield 
the power often respond to the type 
of persuasion employed before con- 
gressional committees.? 

The role of the legislative advo- 
cate was and still is foreign to many 
The lawyer— 
at least up until recent years—was 


older practitioners. 


prone to have the layman’s image of 
himself: that of the advocate before 
judge and jury. When he did things 
besides fight in a courtroom he was 
wont to regard these as aberrations 
from the norm, Today it is no more 
uncommon for the lawyer to per- 
form tasks for clients in the legis- 
lative than in the administrative 
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arena. Nor is this necessarily a de- 
velopment of recent times. Note, for 
example, the account of the activi- 
ties of a leading law firm of the last 
century: 


One of its clients was the Adams 
Express Company, and on behalf of 
this client, the law firm had many 
dealings with Congress; after the 
1860’s the Express Company lawyers 
gave as much time before Congress to 
matters affecting the taxation of their 
client as to any other subject matter.8 


Such practice, perhaps as old as 
legislative government itself, has 
grown concomitantly with the ex- 
pansion of regulatory controls by 
state and federal governments. To- 
day, the number of lawyers doing 
work for their clients in the legis- 
lative forum is legion. Despite this, 
however, there has been somewhat 
of a reluctance on the part of many 
of the older practitioners to acknow- 
ledge it publicly as an integral part 
of their practice—this, perhaps, be- 
cause of the identification of the 
concept “legislative” with things 
“political”, and of the odium that 


the public usually attaches to this 
latter term. There is a marked differ- 
ence in the attitude of the more re- 
cent law school graduate. His hold 
on the courtroom symbol is consid- 
erably less tenacious. Perhaps it is 
because he is more realistically 
taught that the tasks and roles of 
the lawyer are diverse, that the so- 
lution of a client’s problems may 
require participation of many differ- 
ent governmental levels, that resort 
to the legislative forum is in some 
instances necessary, in others pref- 
erable, if redress for the client is to 
be obtained; and that representing 
a client before a legislative body 
need not be any more “political” in 
nature than representing a client be- 
fore an administrative body or a 
court. 

The fact that the legislative forum 
primarily involves public lawmak- 
ing, as distinguished from private 
lawmaking by courts, provides no 
legitimate reason why lawyers should 
not regard their work in this forum 
as a normal phase of their profes- 
sional activities. At best, the distinc- 





tion between private and public la 
making is tenuous. It would be tl 

most unusual private law problei 
before the courts in which publ 

consequences are not relevant to the 
decisional process; and the enormi- 
ty of the range of admittedly publi 
law problems before the courts is a 
fact too common even for judicial 
notice. In the legislative forum, on 
still finds a considerable number o! 


occasions in which private legisla 
tion is necessary. Moreover, many 
public laws are, in reality, the out 
come of struggles in the legislative 
forum between private groups ove! 
private 


competing claims. 


One group seeks to obtain regulato- 


group 


ry controls, another group resists 
them; one group seeks to change ex 
isting controls; another resists the 
change. Involved in the struggle 
over the National Labor Relations 
Act were conflicting groups of in- 
dustry and labor; the Miller-Tydings 
Act compromised a struggle between 
small and large retail organizations; 
farmers and railroads were pitted 
against each other in the conflict 
over the passage of the Interstate 
Commerce Commission Act; one seg- 
ment of the patent nostrum indus- 
try fought with another segment 
over the provisions of the Food, 
Drug and Cosmetic Act; oleomar- 
garine interests competed with but- 
ter interests over the provisions of a 
federal tax statute. Behind many of 
these public laws lurk the shadows 
of competing groups vying for pri- 
vate advantage. Many of the battles 
over these laws are waged by differ- 
ent soldiers—by Senators, by Con- 
gressmen, by local politicians, by 
unreasonable legislative proposal, 
pressure organizations, by party lead 
ers, by public relations firms, by in- 
dividual constituents. More often 
than not, it is the legislative advocate 
who is one of the important members 
of the task force. 

In the hypothetical due process 
case, and in the case involving the 


7. For an interesting account of the role of 
the advocate in relation to the executive 
veto, see Shapiro, Legislative Advocacy and 
the Thirty-Day Bill Period, New Yorx Srater 
LEGISLATIVE ANNUAL, XI (1954). 

8. Hurst, THe GrowTrH or AMERICAN 
(Little, Brown & Co., 1950). 
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unreasonable legislative proposal, 
the ends sought by the legislative 
and judicial advocate are essential- 
ly the same. The difference is pri- 
niarily in the locus of the battle- 
grounds and in the methods and 
weapons of combat. Many who see ac- 


tion on the legislative front yearn 





for the application of judicial stand- 


ards of impartiality to legislative 
policy-making.® Many who battle on 
the judicial front wish that more 
legislative forthrightness would be 
applied, and that some of the legis- 
lative investigative resources would 


be made available to the task of ju- 
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S ECURITIES AND EXCHANGE 
COMMISSION: In the April, 1954, 
Michigan Law Review (Vol. 52, No. 
6) an assistant editor, J. David Voss, 
of Maryland, has a valuable com- 
ment (pages 893-899) with respect 
to Rule X-10B5 promulgated on 
May 21, 1942, by the SEC pursuant 
to Section 10(b) of the Securities 
and Exchange Commission Act of 
1934. “The purpose of the new 
rule”, says J. David Voss, 
was apparently to close a loophole in 
the then existing pattern of regulation 
of the purchase and sale of securities. 
The loophole resulted from a gap be- 
tween section 17(a) of the Securities 
Act of 1933, which prohibits use of 
fraud in the sale of securities by any 
person, and section 15(c) (1) of the 
Securities Exchange Act of 1934 which 
prohibits the use of fraud in the sale 
or purchase of securities by brokers or 
dealers. The two sections, while over- 
lapping in part do not cover the pur- 
chase of securities by “any person”. 
Rule X-10B5 merely repeats the lan- 
guage of 17 (a) but extends the pro- 
hibition to the purchase as well as the 
sale of securities. 
The comment is very well done 
and collects the cases as to the ap- 
plicability of the SEC Act. Mr. Voss 
states: 
The cases agree, however, that X-10B 
covers transactions in all securities, in- 
cluding transactions between two in- 
dividual investors, regardless of wheth- 
er the securities are listed or dealt in 
on an over-the-counter market. 


and he says 


it is not necessary that the transaction 
itself be one which 
boundaries. As long as an instrumen- 
tality of interstate commerce, such as 


transverses state 


the telephone or the mails, is used in 
some connection with the transaction, 
the Securities Acts apply. And this is 
true even though the transaction in- 
volves securities of a local nature. 
Analyzing the cases with respect to 
there 


liable’, Voss 


seems to be “a tendency of the courts 


“persons says 
to extend the operation of X-10B5 
beyond the normal operation of the 
Securities Acts’. Accordingly he con- 
cludes: 


It seems quite possible that the next 
logical step will be an attempt to use 
X—10B5 to fix liability on a private 
investor for any act which contravenes 
any provision of X—10B5 in either the 
sale or the purchase of securities in a 
private transaction. 
This is a mighty important comment 
and an outstanding job by a law 
student. (Address: Michigan Law 
Review, Hutchins Hall, Ann Arbor, 
Mich.; price for a single copy: $1.50) . 


CommerciAL CODE: “Im- 
pact of the Commercial Code on Lia- 
bility of Parties to Negotiable Instru- 
Roy L. Stein- 
heimer, Jr., Associate Professor of 


ments in Michigan” 


Law at University of Michigan Law 
School, writes on this subject in his 
school’s December (53 Michi- 
gan Law Review 171). With the pro- 
posed Commercial Code being con- 


issue 


Department of Legislation 


dicial policy making. There is much, 
apparently, that one forum can learn 


and unlearn—from the other. 


9. For suggestions towards 
Cohen, Hearing on a Bill: Legislative Folk- 
lore? 37 Minn. L. Rev. 34, 42-46 (1952); The 
Lawyer and the Legislative Hearing Process, 
33 Nes. L. Rev. 523, 535-537 (1954). 


this goal, see 


sidered by several states, it is impor- 
tant to know what its effect on the 
present state of law will be. This ar- 
ticle analyzes that effect in a limited 
but significant area, the liability of 
parties to a negotiable instrument. 
I'he method used is a section by sec- 
tion comparison of the Commercial 
Code with Michigan law. Necessarily 
this involves a statement of Michigan 
law on the subject, and the article 
therefore is of especial interest to 
Michigan practitioners. But while 
Professor Steinheimer limits his dis- 
cussion to Michigan cases, it is of 
more general application since Mich- 
igan, along with other states, has ad- 
opted the Uniform Negotiable In- 
struments Law, with the result that 
the Michigan cases discussed are 
generally typical of those in other 
states. The work presents a schol- 
arly and practical comparison of ex- 
with the commercial 
Code, but draws no general con- 


isting law 
clusions as to the relative advantages 
or disadvantages of the Commercial 
Code. (Address: Michigan Law Re- 
view, Hall, Ann Arbor, 
Michigan; price for a single copy: 
$1.50.) 


Hutchins 


P ATENT LAW—“The Repudia- 
tion of Patent License Agreements”: 
This article written by L. B. Dodds 
represents a most comprehensive re- 
view of cases arising from what the 
author terms the “alarming tenden- 
cy” on the part of patent licensees 
to attempt unilateral repudiation of 
license agreements. The article itself 
is the result of research for and par- 
ticipation in suits involving this very 
dispute, and as a consequence it re- 
flects the practical advocate’s view- 
point. This article, then, is a must 
for counsel who will argue the prob- 
lem. (Address: The George Wash- 
ington Law Review, 720 20th St., 
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Law Magazines 


N. W., Washington 6, D. C., single 
copy price: $1.00). 


S OUTHWESTERN LAW: The 
Southern Methodist Law School and 
the Southwestern Legal Foundation 
publish the Southwestern Law Jour- 
nal. Every year this journal does a 
survey of law in the Southwestern 
states and lawyers there and those 
of us elsewhere but with business 
there, would do well to obtain a copy 
each year so as to keep up to date 
with developments. The Summer, 
1954, issue (Vol. 8, No. 3, Address: 
Southwestern Law Review, Southern 
Methodist University, Dallas, Tex- 
as, and send $1.50) surveys South- 
western law for the year 1953. The 
issue is unique in that law students 
at Southern Methodist Law School 
write the survey whereas at other 
law schools, such as New York Uni- 
versity, which publishes an annual 
survey of New York law, its faculty 
write the survey. At Kentucky recent- 
ly a symposium of probate law was 
written jointly by student notes and 
leading articles by experts in the 
field. I cannot help but feel this is- 
sue suffers from lack of faculty or 
expert participation. Perhaps I am 
influenced by the absence of an in- 
troductory statement. The fact that 
students have done the Southwestern 
Review is in the highest tradition of 
the trade. Donald Mopsik writes on 
administrative law and procedure; 
Ernest E. Specks on agency, partner- 
ship and negotiable instruments; 
George Galerstein on conflict of 
laws; Charles W. Hall on consti- 
tutional law; Robert H. Showen 
on corporations; Ronald M. Weiss 
on evidence; R. Clements on family 
law; Feagin W. Windham on insur- 
ance; Jim Bliss on oil and gas; John 
W. Stevenson on personal property; 
Jess Hay on real property; Hubert 
Gentry, Jr., on torts; and Samuel M. 
Mims, Jr., on wills and estates. The 
Faculty Editor is Lennart V. Lar- 
son. Every member of the law re- 
view writes a piece and two non- 
members, Jim Bliss and John W. 
Stevenson, muscle in. To lawyers 
who have to do with the Southwest 
this issue ought to be most valuable. 
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WV ILLS AND ADMINISTRA- 
TION: If you have read this depart- 
ment very much, you will know its 
editor is a “sucker” for symposia—for 
the good reason that they are real 
help to a lawyer with a problem in 
the field covered. About all I know 
about surrogate’s work is that the 
“surrogate” descends directly from 
the Archbishop of Canterbury and 
the ecclesiastical court of old. But 
surrogate’s lawyers the country over 
ought to rejoice in the Kentucky 
Law Journal for May, 1954 (Vol. 42, 
No. 4; address: Lexington, Ky., 
and send $2.00) which publishes “A 
Symposium on the Law of Wills and 
Administration of Estates”. The is- 
sue is a memorial one to the late 
Dean Alvin E. Evans, of Kentucky 
Law School, who died June 17, 1953. 
The symposium issue is not good 
merely because it is a symposium. It 
all depends on how good the editor 
is. With considerable personal 
knowledge, I can say that Professor 
Frederick W. Whiteside, Jr., Ken- 
tucky’s Faculty Editor, is one of the 
ablest. This issue proves it. It is very 
well done, indeed. Professor White- 
side has a foreword that lists all the 
writings of Dean Evans. The follow- 
ing are the leading articles: ‘“The Or- 
dinance of William the Conqueror— 
Its Implications in the Modern Law 
of Succession”, by Dean Alison Rep- 
py of New York Law School; “His- 
torical Development of the Law of 
Contracts To Devise or Bequeath”, 
by Professor Bertel M. Sparks of 
N.Y.U. Law School; “The Probate 
of Part of a Will’, by Professor 
Thomas E. Atkinson, of New York 
University Law School; “Renuncia- 
tion by the Heir, Devisee or Lega- 
tee”, by Professor John E. Howe, of 
St. Louis Law School; “Inter Vivos 
Trusts and the Election Rights of a 
Surviving Spouse”, by Professor Rob- 
ert C. Bensing, of Western Reserve 
Law School; “Investment Provisions 
of Wills and Trust Agreements”, by 
Gilbert T. Stephenson, a lawyer who 
also lectures at Wake Forest Col- 
lege; “The Settlement of Estates”, 
by Bart A. Brown, a Louisville bank- 
er and lawyer; “Statutory Priority 
in Right To Administer Estates”, by 


Pierce Lively, a lawyer in Danville, 
Kentucky; “Omission of Realty in 
Probate Administration” by R. C. 
Patton, a lawyer who was one of the 


draftsmen of the Model Probate 
Code, formerly chairman of the Se: 

tion of Real Property, Probate and 
Trust Law of our Association and 
Referee, Land Title Calen 

dar of the District Court, Min 

neapolis, Minnesota. Of special 
interest to Kentucky lawyers is a sur 

vey of “Developments in the Ken- 
tucky Law of Wills—1949-1954" by 
Professor Frederick W. Whiteside, 
Jr., and James S. Kostas, the Editor- 
in-Chief of the Kentucky Law Jour- 
nal. Frequently a law review sym- 
posium issue consists merely of lead- 
ing articles without any student.par- 
ticipation. That is the formula of 
Duke’s Law and Contemporary Prob- 
lems. Believing as I do that expe- 
rience as a law student in writing a 
law review note is excellent, it is 
good to report that every student law 
review note in the May, 1954, issue 
of the Kentucky Law Review is de- 
voted to the subject of the sympo- 
sium. Paul E. Decker writes on 
“Lapsed Legacies and Devises—In- 
testacy vs. Passage under Residuary 
Clause in Kentucky” and also on 
that old crumb “Admissibility of 
Parol Evidence To Explain Ambigu- 
ities in Wills;”” James T. Youngblood 
on “Adopted Child as ‘Heir’ ”; Con- 
ley G. Wilkerson on “Testamentary 
Gifts to Amendable Trusts”; J. 
Quentin Wesley on “Probate of 
Wills in Kentucky—Jurisdiction and 
Procedure”; Wendell S. Williams on 
‘“Substitutional Construction as Per- 
taining To Die Without Issue”; and 
the law students conclude their part 
of the symposium with Roger B. Le- 
land’s note, “Wills: Remainder Over 
Following Purported Fee”. Probate 
lawyers everywhere can thank Ken- 
tucky Law School for this outstand- 
ing contribution in memory of Dean 
Evans. How much better and more 
lasting than flowers or monuments! 
Congratulations also to the Faculty 
Editor, Professor Frederick W. 
Whiteside, Jr., and the student edi- 
tor-in-chief, James S. Kostas, for a 
job well done. 
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® Many additional 
counties will adopt the compulsory 
arbitration method of handling small 
civil claims as a result of the recent 
decision of the state supreme court 
upholding the constitutionality of 
the 1951 Compulsory Arbitration 
Act. 

Nearly half of the counties of the 
state have already adopted the com- 
pulsory arbitration system, providing 
that all civil claims of less than $1000 
are to be heard by an arbitration 
board of three attorneys instead of 
being placed on the regular trial lists. 


Pennsylvania 


—— 


*" The Monmouth (New Jersey) 
Association, of which the President 
is Ezra Karkus, has started publica- 
tion of a quarterly, The Advocate. 

Chief Justice Arthur T. Vander- 
bilt said in connection with the an- 
nouncement of the publication, “I 
am delighted to learn that the Mon- 
mouth Bar Association is launching 
a new periodical to be known as 
The Advocate and that it will be, 
as I should expect under such aus- 
pices, a superior product devoted to 
the best interests of the bench and 
bar.” 


Sccnneeabibibietssnsind 


® The Illinois State Bar Association 
at its Annual Meeting heard James 
Reston of the New York Times 
Washington Bureau speak on “The 
World Scene from Washington”. Mr. 
Reston’s speech was carried over the 
Rockford radio station. 

The meeting which lasted four 
days also included a negligence trial 
practice institute. On the panel were 
Dr. Sydney Greenspahn, Dr. Willard 
Shabat, Charles Rush, Irving Gold- 
stein, Fred J. O'Connor, James A. 
Dooley, Leo S. Karlin and Judge Ed- 
win A. Robson, all of Chicago. C. 
R. Beirne from Cincinnati addressed 


the group on “Medical-Legal Prob- 
lems and Inter-Professional Agree- 
ments”. 

The Junior Bar Section of the As- 
sociation presented a series of four 
informal seminars on subjects of par- 
ticular interest to young lawyers. 
Robert E. Merriam, former head of 
the Chicago Crime Commission, ad- 
dressed the group of which A. D. 
Van Meter, Jr., of Springfield, is 
Chairman. 
®" The New York County Lawyers’ 
Association, in co-operation with 
the New York Daily Mirror, has 
launched a series of free public fo- 
rums designed to acquaint the lay 
public with the practical aspects of 
legal problems which most closely 
concern the lives of average citizens. 
® The International Bar Association 
has accepted the invitation of Den 
Norske Saforerforening to hold the 
Sixth International Conference of 
the Legal Profession in Oslo, Nor- 
way, from July 23 to July 28, 1956. 

The following topics were tenta- 
tively selected for discussion at the 
Sixth Conference in Plenary Sessions 
and Symposia: 

1. International Ship-Building 
Contracts—Particularly Legal Prob- 
lems in Connection with Finance and 
Security. 

2. Foreign Divorces—Problems 
Arising and Possible Solutions. 

3. The Legal Profession—The 
Work of the Organized Bar in Fur- 
thering the Legal Profession and its 
Public Services. 

4. Administration of Foreign Es- 
tates—Problems of Executors and 
Possible Solutions. 

5. Suggestions for Alleviating 
Hardships Arising from Sovereign 
Immunity in Tort and Contract. 
Improvement 


6. Suggestions for 





of International Treaties To Avoid 


Double Taxation. 

The International Bar Association 
is a federation of national bar associ- 
ations, and individual members of 
the legal profession are eligible to 
join as patrons contributing $25 an- 
nually. Further information is avail- 
able on application to the Acting 
Secretary General, Gerald J. McMa- 
hon, at 501 Fifth Avenue, New York 
17, New York. 





Harrison 


TWEED 





=" The medal of The Association of 
the Bar of the City of New York was 
presented to Harrison Tweed at the 
Annual Meeting of the Association. 
last May. The award was made “for 
exceptional contributions to the hon- 
or and standing of the Bar in this 
community”. Mr. Tweed was presi- 
dent of the Association from 1945 to 
1948, is Chairman of The Tempo- 
rary Commission on the Courts, Pres- 
ident of the American Law Institute 
and President of the National Legal 
Aid Association. 

At the annual meeting Allen T. 
Klots was re-elected President of the 
Association and George A. Spiegel- 
berg, Treasurer. Mandeville Mullal- 
ly, Jr., was elected Secretary. The 
newly elected members of the Execu- 
tive Committee are Henry C. Black- 
iston, S. Pearce Browning, Jr., A. 
Fairfield Dana and Phillip W. Ha- 
berman, Jr. The following were 
named as Vice Presidents: Sherman 
Baldwin, Eli Whitney Debevoise, 
Roy M. D. Richardson, Samuel I. 
Rosenman and James Garrett Wal- 
lace. 
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Bar Activities 


® The Second Annual Summer Pro- 
gram for California Lawyers will be 
held at the School of Law of the 
University of California from August 
1 to August 12. 

The courses to be given are “Evi- 
dence for the General Practitioner” 
by Judson F. Falknor, Walter Perry 
Johnson Professor of Law, and James 
P. McBaine, Alexander F. and May 
T. Morrison Professor of Municipal 
Law Emeritus; “Organizing and Ad- 
vising Corporate Enterprises”, by 
Richard W. Jennings, Professor of 
Law; and “California Administra- 
tive Law” by Frank C. Newman, Pro- 
fessor of Law. 


—_——_ > 


®" In May the School of Law of 
Northwestern University and the 
Committee on Antitrust Law of the 
Chicago Bar Association sponsored 
a conference on the antitrust laws 
and the Attorney General’s Commit- 
tee Report. The speakers were Stan- 
ley N. Barnes, Assistant Attorney 





Crime and Juvenile 
Delinquency 


(Continued from page 602) 


More divorces are granted in Ameri- 
ca per capita than in any other na- 
tion on earth, an average of 500,000 
annually, not including at least as 
many separate maintenance decrees, 
and even more casual separations. In 
1953, 31,980 marriage licenses were 
issued in Los Angeles County, while 
15,688 divorces became final. We 
must stem this rising tide of divorces. 
Broken homes are the cesspool of 
juvenile crime. More than 380,000 
youngsters are orphaned annually by 
our obsolete and brutal divorce laws 
which have not been changed ma- 
terially in a century. 

The challenging need for aggres- 
sive inspirational leadership by the 
church in these absentee and unqual- 
ified homes is both incalculable and 
imperative. There are too many par- 
ents who lack the educational and 
moral qualifications for bringing up 
families. Too many fathers and 
mothers have drifted away from re- 
ligious services and into taverns. Too 
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General of the United States in 
charge of the Antitrust Division, 
Walter J]. Cummings, Jr., George E. 
Frost, David M. Gooder, George E. 
Hale, E. Houston Harsha, Edward 
R. Johnston, Edward H. Levi, Dean 
of the University of Chicago Law 
School, Jack I. Levy, Mark S. Massel, 
Richard W. McLaren, W. Donald 
McSweeney, S. Chesterfield Oppen- 
heim, Professor of Law, University 
of Michigan; John P. Stevens, Thom- 
as E. Sunderland and James A. Rahl, 
Professor of Northwestern 
University. 

In the course of the two-day con- 
ference topics dealt with were “Ap- 
praisals of the Report and Its Major 
Recommendations”; “The Sherman 
Act, Sections 1 and 2”; “Mergers”; 
“Administration and Enforcement of 
the Antitrust Laws”; “Patents and 
the Antitrust 
Dealing and Tying Practices’, “The 


Law at 


Laws”; “Exclusive 


Robinson-Patman Act”. 





many seek other personal pleasures 
without serious regard for their chil- 
dren’s interests. It is not enough to 
stand aghast and say the fault lies 
solely with the parents. The clergy 
must help equip and inspire parents 
for their crucial role. Many parents 
need help with each other and with 
their children. Home training can 
never offer an adequate substitute in 
the religious education of a child for 
the planned instruction of the Sun- 
day School, and every parent will 
acknowledge it. 

Although the home is the most ef- 
fective bulwark against delinquency, 
it must be reinforced by the church. 
Children of these millions of spiritu- 
ally collapsed homes need help, and 
the churches can serve them well by 
instilling integrity and religion into 
their spiritually hungry souls. The 
many wayward children whom I 
have sentenced to attend church and 
Sunday school regularly proved bet- 
ter risks than those I have sent to pe- 
nal institutions. Religiously trained 
children do not readily succumb to 
criminal temptation. They are less 
susceptible to evil influences. Reli- 


® The State Bar of Michigan in co- 


operation with the University of 
Michigan Medical School and Wayne 
University College of Medicine to- 
gether with the State Bar Committee 
on Medical Jurisprudence and the 
Michigan Law Institute presented in 
April the Second Medico-legal Insti- 
tute at the Sheraton-Cadillac Hotel 
in Detroit. 

Twenty-seven eminent doctors lec- 
tured during the two-day institute 
on subjects of significance to the le- 
gal and medical professions under 
the general headings of “The Hu- 
man Cell—Its Life and Death”; “Re- 
lation of Trauma to Disease’’; ‘““Med- 
icolegal Aspects of Medical Exami- 
nations”; “Stress and Strain”; ‘‘Fun- 
damental Surgery”; 
“Surgery—Regional Injuries’; ‘““Med- 


Principles of 


ico-legal Aspects of the Eye’; “Med- 
ico-legal Aspects of the Ear”; “Med- 
ico-legal Aspects of Burns”; “Plastic 
and Reconstructive Surgery”. 


gion inspires love, not hate; integrity, 
not dishonesty; truth, not falsehood; 
law obedience, not crime. 

The strengthening effect of reli- 
gious training is indispensable, we 
know, if our children are to be law 
abiding. An ounce of religious direc- 
tion is worth a pound of penal cor- 
rection. Religion promotes that sense 
of moral obligation, the lack of 
which causes our high rate of delin- 
quency. Warden Joseph Ragen, of 
the Illinois State Penitentiary at 
Stateville, admonished, “We must re- 
turn the youth to a knowledge of his 
proper relationship with God, and 
we must teach him how this relation- 
ship can be established in his daily 
life.” J. Edgar Hoover, our greatest 
authority on crime and delinquency, 
makes similar recommendations, and 
even more emphatically. He said, 
“When we live close to God, and be- 
lieve He guides us, we get a deep and 
genuine conviction.” 

Irreligion is definitely undermin 
ing the American family. Religion is 
a vital factor in happy homes. The 
parents also need spiritual guidance. 
Love of God holds the family stead- 
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fast. Religion demands stability in 
niarriage. It inculcates tolerance and 
understanding so vital to successful 
home life. It embraces atonement for 
wrongdoing and respect for each 
other. In the church the members of 
families generate love, character, sac- 
rificial service and_ self-discipline. 
There we find an inward reinforce- 
ment, a clearer vision of duty, a fresh 
faith and renewed courage. We go 
into church wavering and walk out 
strengthened and inspired. 

Church attendance is the glimmer- 
ing hope of America in its battle to 
curtail crime and juvenile delin- 
quency. According to the Yearbook 
of American Churches for 1954, al- 
though 99 per cent of the American 
people believe in God, only 59 per 
cent of all Americans are church 
members. Conversely and tragically, 
41 per cent have no church affilia- 
tions. Benson Y. Landis, editor of 
the Yearbook, notes that statistically 
there is one church for around every 
325 members, but only one clergy- 
man for some 500 members. “This 
points up a continuing shortage of 
pastors and a lag in effort to fill thou- 
sands of vacant pulpits.” Many cler- 
gymen confide that the church at- 
tendance is much smaller than the 
59 per cent membership indicated. 
Records disclose that 27 million 
American youths receive little or no 
religious training. Is it any wonder 
that 85 per cent of our law breakers 
and 85 per cent of our home breakers 
are strangers at the house of worship? 

There is a woeful lack of construc- 
tive direction in family and youth 
problems. What an opportunity for 
all faiths to launch a crusade on a 
nationwide scale to lead all our peo- 
ple to God and prayer! On this fun- 
damental principle we all can and 


Views of Our Readers 

(Continued from page 655) 

to cure this situation? The remedy 
is simple. Let each bar association, 
state and local, authorize and direct 
its officers to cause prompt investiga 
tion to be made whenever there is 
reason to doubt that due process has 
been observed in a criminal proceed- 
ing, or whenever allegations of such 





should cooperate. It would bring 
about a greater sense of harmony 
among all religious forces, and im- 
press upon them that they must stand 
together in this common cause to as- 
sure the survival of religion itself. 
How can we best promote and en- 
courage the resurgence of religious 
faith? The same way we organize a 
crusade to bring out the vote on elec- 
tion day. The press, radio, television, 
clergy, civic, industrial, charitable 
and youth organizations and leaders 
truly believe in it and will be enthu- 
siastically and militantly behind it. 
One will help the other. We send 
prayers across oceans to penetrate 
iron curtains, but we fail to permeate 
our immediate neighbors with the 
same faith. We are bent on saving 
the world through religion, but we 
are neglecting ourselves. We conduct 
nationwide drives to raise billions of 
dollars for the prevention and cure 
of cancer, polio, tuberculosis, heart 
diseases and other forms of physical 
ailments, but we are totally blinded 
to the even greater need for moral 
and spiritual betterment. 
Obviously, we should cultivate a 
more intimate relationship between 
God and man. The Voice of America 
should be first utilized to penetrate 
our own hearts and souls and homes. 
We should broadcast and televise a 
series of religious programs which 
would convey in simple understand- 
able language the real benefits of 
religion in the solution of our family, 
social and economic problems. As the 
political worker mingles constantly 
with his constituents and virtually 
drags them to the polling booths, so 
must the churches organize and ap- 
point block captains to invite and 
escort their neighbors to commune 
with God. It is that simple. It is more 


lack of due process have come from 
responsible sources. The American 
Bar Association, too, might well have 
would 
the 
local this 
field, and to serve them as a center 


a committee whose function 
be to observe the activities of 
state and associations in 
for exchange of ideas as to policies 
and methods. 

With the state and local bar asso- 


Crime and Juvenile Delinquency 


urgent. 
It will require more than an en- 
graved invitation to bring the absent 


parents and children to the churches. 
We all resist insurance salesmen, but 
we buy insurance by the billions to 
protect our families. Devout parish- 
ioners and clergymen will have to 
sell their most attractive policy to 
insure the preservation of homes and 
the saving of youngsters from lives 
of crime. Religion should be easy to 
sell because the premium is purse 
cheap and the benefits are boundless. 
It requires modern scientific sales- 
manship with an organized and in- 
telligent appeal. Having ideals is not 
enough. They must be put into prac- 
tice to build better citizens. Our pres- 
ent plight will not resolve itself au- 
tomatically. We must take the offen- 
sive. This battle will be won if we 
have the determination to win. 

I hold out no easy solution to the 
problem. We cannot expect a com- 
prehensive change in our moral con- 
cepts within a year or two, but the 
be established if the 
change is ever to be brought about. 
The task may not be as difficult as it 


trend must 


first sounds, but we must carry on 
with implacable courage and zeal. 
Faith is a contagious thing. Nothing 
can beget faith as effectively as seeing 
it all around us. No single denomina- 
tion can do it alone. Only by united 
efforts can the churches make a real 
impact. The reward is priceless—the 
ultimate reconversion of America in- 
to a joyous, God-fearing and law- 
abiding homeland. 

I fully believe that we can and will 
meet difficult 
ahead. Ours is still the greatest and 


the tests which lie 
noblest land with a glorious destiny, 


if we retain our faith in God. 


ciations thus alerted and prepared, 
and given unified guidance by a dis- 
tinguished committee of our nation- 
al association, the organized Bar 
would assume its rightful place as 
chief defender of due process of law 
a role too long occupied, by de- 
fault, by lay groups. 
Lewis MAYERs 
York 


New 


York, New 
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(Continued from page 615) 


The latter phrase, in the language 
of the Senate Finance Committee 
Report, means “required in order 
for the employee properly to per- 
form the duties of his employment”. 
It would, as a 
that while the “requirement” test is 
not in express words applicable to 
meals furnished on the employer's 
business premises, the same condi- 
tion might be applicable to meals. 
Caution in providing free meals 
would thus appear to be in order, but 
the new law appears to grant more 
latitude in providing such meals on 
the employer's premises if attendance 
at such meals is both contractually 
compulsory and required under the 
circumstances to insure the proper 
performance of the employee’s du- 
ties. 

Prior to the enactment of the 1954 
Code, the regulations applicable to 
Section 22 (a) of the 1939 Code had 
been interpreted to mean that the 


conseq uence, seem 


value of meals or lodging was to be 
included as part of an employee's 
income if provided as compensation 
despite the fact that the conditions 
inherent in the convenience of the 
employer rule had been met (e.g., 
Joseph L. Doran, 21 T.C. 374). The 
final sentence of Section 119 pro- 
vides that the terms of employment 
contracts or state statutes (such as 
frequently apply to institutional em- 
ployees) fixing the terms of employ- 
ment are not to be “determinative of 
whether the meals or lodging are 
intended as compensation”. This 
might seem to imply a test of in- 
tent. Inasmuch as the entire pre- 
ceding language of the section com- 
pletely ignores the question of “in- 
tended” compensation, to reintro- 
duce such a test would mean that 
little if any change had been effect- 
ed. However, the comments in the 
Finance Committee Report make it 
clear that the closing sentence is 
merely to reinforce the exclusive- 
ness of employer convenience as the 
sole test. 

In order for the value of meals or 
lodging to be excludable from gross 
income, the Code provides that they 
are to be furnished on “the business 
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This 
again is unfortunate language and 
might be construed to suggest that 
the value of meals or lodging fur- 
nished to domestics is to be taxed, 
since it is difficult to say that a pri- 
vate householder is operating “busi- 
ness premises” in the maintenance of 
his home. However, the Conference 
Committee Report expressly states 
that the term “business premises” is 
meant to have the same general ef- 
fect as the term “place of employ- 
ment” which had been used in the 
House bill. 

Difficulty will undoubtedly be ex- 
perienced in defining the term 
“premises”. In the typical cases—for 
example, resident hotel managers, 


premises of the employer”. 


doctors who are furnished lodging 
either in a separate wing of the hos- 
pital building or in a house on the 
hospital grounds, restaurant employ- 
ees who eat their meals in the build- 
ing in which they work—the answer 
fairly straightforward. The 
Conference Committee Report cites 


seems 


meals furnished to employees while 
herding an employer’s cattle on 
leased lands or on national forest 
lands, used under permit, as being 
furnished on the employer's “busi- 
ness premises”. What, however, will 
be the result where a municipal en- 
gineer is transferred to a location 
miles distant from the municipality 
in order to supervise the construc- 
tion of a dam or other municipal 
project, and for the convenience of 
his employer is provided with a 
house in the vicinity of the project 
site? And what will be the result if 
several months later, he is assigned 
to a second project, but in this in- 
stance is lodged in a house in a town 
(camp) owned by the first munici- 
pality to supervise the construction 
of a new generating unit? (Compare 
Henry M. Lees, 12 T.C.M. 472, 
which was decided prior to the en- 
of the 
which the test was whether the liv- 


actment 1954 Code and in 
ing quarters had been furnished for 
the convenience of the employer.) 
quarters might 
now be viewed as being furnished 


Presumably, such 


on the employer's business premises, 
construed broadly as the place of em- 


ployment. 

The exclusion applies only to 
meals or lodging furnished in kind, 
and does not apply to cash allow- 
ances to the extent that they repre- 
sent compensation. To be contrast- 
ed with this limitation is the pro- 
vision of Section 120 which author- 
izes the exclusion of $5 per day sub- 
sistence allowances given to police 
officials. Why a different result 
should be reached in the case of a 
police official than in the case of a 
messenger or other employee who is 
required to eat while away from his 
base of employment is difficult to 
imagine. 

To revert to a withholding tax 
problem, the Service has ruled that 
where meals or lodging are clearly 
excludable from gross income un 
der Section 119, income tax need not 
be withheld. The problem was cre- 
ated because such tax is computed 
on the basis of “wages” rather than 
income, and the two words need not 
necessarily mean the same thing (cf. 
Pacific American Fisheries v. United 
States, 138 F. 2d 464) . The withhold- 
ing tax regulations are to be amend- 
ed to correlate with the provisions 
of Section 119 considered above. 
However, the Service, in view of the 
Pacific American Fisheries distinc- 
tion, noted that the ruling as to in- 
come tax withholding would be in- 
applicable to taxes imposed under 
the Federal Insurance Contribu- 
tions Act and the Federal Unem- 
ployment Tax Act. 

In general, the provisions govern- 
ing the taxation of the value of 
meals or lodging are still somewhat 
misleading and restrictive. The lim- 
itation that the meals or lodging be 
furnished on the business premises 
of the employer seems unwarranted, 
if the test ultimately is whether they 
have been furnished for the conven- 
ience of the employer. The phrase 
“place of employment”, as was pro- 
vided in the House version, would 
appear to have been more in order. 
The fundamental difficulty with the 
provision as enacted is that it does 
not basically clarify the problem 
since it still leaves the question of 
whether the meals or lodging are 
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urnished for the convenience of the 
mployer, a question which has been 
wroductive of considerable litigation 
ind is sometimes very difficult to re- 
olve. 


Salesmen’s Expenses 


Under prior law, salesmen who were 
employees were frequently at a dis- 
advantage, for tax purposes, when 
compared to those who were inde- 
pendent contractors. The discrimi- 
nation was a consequence of those 
provisions which permitted the lat- 
ter to deduct all expenses of a trade 
or business in computing adjusted 
gross income and which simultane- 
ously limited the deductions of the 
former to those for travel, meals and 
lodging while away from home, and 
those (other than the three just men- 
tioned) for which reimbursement 
was received from the employer. In 
the case of expenses falling outside 
these categories, the employee sales- 
man was able to deduct the expens- 
es only had he decided to forgo the 
opportunity of taking the optional 
standard deduction and itemize all 
his deductions. The salesman who 
was an independent contractor could 
deduct the expenses of his trade or 
business and still, if he found it to 
his advantage, claim the optional de- 
duction. 

It is true that an employee sales- 
man could have bargained with his 
employer for a limited expense ac- 
count in exchange for a lower sal- 
ary or commissions, but frequently 
this was not done; and, when not 
done, comparative hardship result- 
ed. There was, of course, the partial 
relief in that travel expenses, and 
the costs of meals and lodging, while 
away from home, could be deducted 
in computing adjusted gross income. 
Che phrase “travel expenses’ was, 
however, restricted in its meaning. 
While it was taken to include, for 
example, transportation costs, tele- 
phone service, and the cost for pub- 
lic stenographers, it would not in- 
lude entertainment expenses. An- 
ther difficulty was that travel ex- 
penses have 
‘while away from home’. While the 


need been incurred 


Supreme Court in Commissioner Vv. 


326 U.S. 465, 
avoided defining the word “home” 


Flowers, studiously 
to mean post of employment, as con- 
tended by the Government, it is gen- 
erally agreed that the Government's 
contention was upheld at least by 
indirection. With such a definition, 
distinctions as to whether a person's 
absence is temporary or indetermi- 
nate are relevant. If the absence is 
temporary, the person is “away from 
home”; if indeterminate, then not. 
Moreover, local transportation costs 
did not qualify. Still another difficul- 
ty was added by the Treasury's posi- 
tion that to constitute a travel ex- 
pense the absence from home need 
be overnight. In general this view 
has not gained acceptance by the 
courts, but it will be interesting to 
see whether the result will be differ- 
ent in the future, in view of the fact 
that the reports of the House Ways 
and Means Committee and the Sen- 
ate Finance Committee contain the 
word “overnight” in connection with 
a reference to the travel expense de- 
duction. It might be mentioned that 
the difficulties inherent in the away 
from home (overnight) test were ap- 
plicable to salesmen who were inde- 
pendent contractors as well as to em- 
ployees generally. The latter were 
also subject to the restrictions which 
were a part of the limited meaning 
of the phrase “travel expenses”. 

As a result of a provision which is 
new with the 1954 Code, employees 
who solicit business for their em- 
ployer away from the latter’s place 
of business may now deduct expens- 
es incurred in such activity in com- 
puting adjusted gross income, and 
still elect to use the standard deduc- 
tion (Section 62 (2)(D)). Typical of 
the expenses which such a salesman 
may now deduct are the entertain- 
ment and split commission expenses 
which generally were not previous- 
ly deductible in computing adjust- 
ed gross income even had he been 
on travel status. Thus, outside sales- 
men are now treated in the same 
way as independent contractors with 
reference to entertainment expens- 
es, telephone service, clerical help, 
and the like. This new provision for 
“outside salesmen” is not to apply 
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to a salesman if a principal part of 
his duties consists of service or de- 
livery. (However, if a person other- 
wise qualifies as an outside sales- 
man, he will not lose his status by 
such activities as writing up orders, 
transmitting orders, and receiving or 
making telephone calls, at his em- 
ployer’s place of business.) Also ex- 
cluded from its application are those 
persons whose principal activities 
consist of selling at the employer's 
place of business but who make in- 
cidental calls or sales outside the em- 
ployer’s premises. Nevertheless, these 
two excluded groups would, by vir- 
tue of a second provision which also 
has no counterpart in the 1939 Code, 
be able to deduct, in computing ad- 
justed gross income, transportation 
(not commutation) costs incurred in 
(Sec- 
transporta- 


their activities as employees 
62 (2)(C)). Such 
tion costs relate to expenditures in- 


tion 


curred when the employee is not 
away from home but in his own lo- 
cal area. If they were incurred while 
in travel status, such transportation 
costs would be included within the 
deductible travel expenses incurred 
on the employer's behalf while away 
from home. 

Apart from the limitations just dis- 
cussed, for an expense to be deduct- 
ed from compensation, either in 
computing adjusted gross income, 
or from adjusted gross income in 
lieu of the optional standard deduc- 
tion, the employee, as under prior 
law, will as a general rule be re- 
quired to show that he was required 
under the terms of his employment 
to incur the expense, that the ex- 
pense was related to his employer's 
business, and that it was reasonable 
in amount. These additional condi- 
tions are all a part of the overriding 
limitation that the expense be both 
ordinary and necessary. Salesmen 
who are independent contractors are 
also subject to the requirement that 
the expense be ordinary and neces- 
sary, and would as a consequence be 
subject to a somewhat similar set of 
conditions. 

The new provisions governing 
outside salesmen and transportation 
expenses represent a significant step 
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in equalizing the tax burdens of em- 
ployees and independent contract- 
ors. The particular areas which were 
selected by Congress for relief were 
in part selected on the grounds that 
the expenses involved are frequent- 
ly substantial in amount. However, 


German Criminal 

Procedure 

(Continued from page 594) 

it?!; a plea of guilty “dispenses with 
evidence”’,22 it constitutes a waiver 
of trial and defense and leaves the 
court nothing to do but to give judg- 
ment and sentence.2? There is no 
such plea in the continental systems 
and there can be no conviction with- 
out a trial. 


Il. 
An Accused Is Not Compelled 
To Testify 

That brings us to the assertion 
that in Germany an accused is com- 
pelled to testify. Nothing can be fur- 
ther from the truth. In continental 
criminal procedure the accused nev- 
er testifies. The accused, after hav- 
ing been apprised of the offense 
charged, must be given an oppor- 
tunity to refute the charges and to 
state facts and introduce evidence in 
his favor. (Section 136 C.Cr.P.). This 
right to be heard exists throughout 
the proceedings, after the testimony 
of every witness, expert, co-defend- 
ant, after the reading of every doc- 
ument (see Section 257 C.Cr.P.), but 
the defendant may remain silent if 
he prefers.2* Continental people are 
realistic. They know that a person 
fighting for his freedom or even for 
his life will lie; they concede to the 
accused the right to lie; they do not 
believe in placing him under oath 
and subjecting him to a possible new 
prosecution for perjury.® 

The evidentiary value of the de- 
fendant’s statements does not de- 
pend on his role as “party” or ‘“‘wit- 
ness”, because under the continental 
systems the judge is unfettered in 
the evaluation of the evidence. (Sec- 
tion 261 C.Cr.P.). Especially in crim- 
inal proceedings he is not bound to 
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the provisions may be viewed as dis- 
criminating unfairly in favor of 
salesmen. Many other employees in- 
cur non-reimbursed expenses to earn 
their income. include 
union dues, the cost of uniforms, 
work gloves, safety glasses and shoes, 


Such costs 


consider testimony under oath of 
higher evidentiary value than un- 
testimony.26 Furthermore, 
continental jurisdictions do not 
place such faith in sworn testimony 
as do Anglo-American jurisdictions. 
They know that the testimony even 
of conscientious witnesses may be 
false due to faulty observation. 
The accused, then, does not tes- 
tify, but he has a right to be heard 
and to tell his own story. Before 
1950, he could be asked questions 
only by the presiding judge, who 
did, however, frequently permit de- 
fense or prosecution to address ques- 
tions to the accused. In 1950, Sec- 
tion 240 of the Code of Criminal 
Procedure was changed permitting 
prosecution, de- 


sworn 


associate judges, 
fense counsel and jurors to ques- 
tion the accused. There was oppo- 
sition to that change.2* Fear was ex- 
pressed that this could amount to a 
kind of cross-examination which the 
Germans, as other continental law- 
yers, do not hold in high esteem. 
They think that cross-examination 
in most cases is apt to confuse and 
trap a person, but rarely brings out 
the truth. Indicative of that attitude 
is the fate of Section 239 of the Code 
of Criminal Procedure which for 
more than seventy years has permit- 
ted cross-examination of witnesses, 
but has never been put into prac- 
tice. 

The right of the accused to be 
heard is not so old in America either. 
It came at about the same time as 
on the Continent. Here it took the 
form of a removal of the defendant’s 
incapacity to testify under oath in 
his own behalf.28 There were mis- 
givings that this might harm more 
than help the accused’s position. It 
was believed that the ordeal of cross- 
examination might place him in a 





and numerous other items. Unle 
considerations of de minimis are t 
be regarded as controlling, all suc! 
expenses should be deductible in ai 
riving at adjusted gross income. Pos 
sibly future legislation will complet 
the balance. 


situation in which even an innocent 
man would show at a disadvantage, 
and his failure to use his right to 
testify would damage his cause more 
seriously than if he were able to 
claim that his silence was enforced 
by law.?9 

The danger of unfavorable com 
ment by prosecutor or even a judge 
if an accused remains silent. exists 
in the continental as well as in the 
Anglo-American 
know, American states have 
statutes to the effect that no pre- 
sumption shall arise from the failure 


systems. As we 
most 


of the accused to take the stand or 
that his silence shall not be subject 
to comment.®° Some states, however, 
allow comment,®! such as New Jer- 
sey, where both judge and prosecut- 
ing attorney may comment. In a re- 
cent case®? the trial court charged 
the jury that the defendant’s failure 
to be a witness in his own behalf 
“does not erase the presumption of 
innocence, but if facts are testified 
to which concern the acts of that 
particular defendant which he could 
by his oath deny, his failure to testify 
in his own behalf raises a strong pre- 


21. Friedman vy. United States, (8th Cir 
1953) 200 F. 2d 690, cert. den. 345 U.S. 926; 
reh. den, 345 U.S. 961. 

22. Wood v. United States, (D.C. Cir. 1942) 
128 F. 2d 265; 75 U.S. App. D. C. 274. 

23. Bankey v. Sanford (D.C. Ga. 1947) 74 
F. Supp. 756; affd. 165 F. 2d 788, cert. den. 
333 U.S. 847. 

24. Kleinknecht-Miiller-Reitberger, 
136 note 3; Gerland, op. cit. page 238. 

25. See Niethammer, 6 JuRISTENZEITUNG 
(1951) 132 et. seq. 

26. Kleinknecht-Miiller-Reitberger, op. cit. 
261 (2a). 

27. Niethammer, op. cit. pages 134-135. 

28. The competency of accused persons to 
testify under oath was first declared in Maine 
in 1864, in New York in 1869, in England in 
1898. See Wigmore, Evmence (3d ed. 1940) § 
579. 

29. Wigmore, § 579. 

30. See comment on a Defendant’s Failure 
To Testify in a Criminal Proceeding, 28 N.Y.U 
L.Rev. 1049 (1953). 

31. Wigmore, §2272, end of note 2. 

32. New Jersey v. Marinello, 24 N.J. Super 
49; 93 A. 2d 620 (App. Div. 1952); cert. den 
11 N.J. 612, 95 A. 2d 646. 
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imption that he could not truth- 
illy deny those facts”. This charge 
was upheld on appeal, although the 
vidence was circumstantial and, as 


he Appellate Division of the Su- 
erior Court of New Jersey said, 


rather frail”. How any jury can 


ymprehend such subtle distinctions 
might be a topic for a prize essay. 

To sum up: an accused can never 
be forced to testify, either in Amer- 
ica or on the Continent. About a 
century ago he was given the right 
to be heard which, in America and 
England, took the form of removal 
of his disability to testify in his own 
behalf. The difference between be- 
ing a “witness” or “telling his side 
of the story” is of no consequence 
on the Continent because of the con- 
tinental rule of unfettered evalua- 
tion of evidence by the court. The 
danger of the defendant’s role as a 
“witness” in the Anglo-American 
system is that he waives his immu- 
nities, which means, once he talks, 
he has to talk, while his continental 
counterpart may say as much or as 
little as he pleases, though it will be 
smart to say something, lest he in- 
vite comment on his 
lence’. 


“stubborn si- 


iil. 
Privilege Against 
Self-Incrimination 


The privilege against self-incrim- 
ination is, of course, respected in 
all free European countries.3* Its 
meaning is that no person shall be 
forced to supply the proof for his 
own conviction. In other words: the 
prosecution cannot meet its burden 
of proof by forcing the accused to 
supply it either directly by a con- 
fession or indirectly by his silence 
to a question pertaining to his guilt. 
Therefore on the Continent the ac- 
cused is not compelled to answer 
any questions. He can refuse to an 
swer for whatever reason he pleases. 
Where he confessed, the court must 
nevertheless 


the avail- 


ible evidence in order to obtain a 


consider all 


true picture of what actually hap 


pened. There can be no conviction 
The Ger- 


man Penal Code has a_ provision 


ym a confession alone.** 








(Section 343) subjecting officials 
who extort confessions to imprison- 
ment up to five years. 

A witness, on the other hand, is 
forced to talk, and here all free con- 
tinental countries have provisions 
entitling a witness to refuse to tes- 
tify if such testimony would tend to 
incriminate himself or certain spec- 
ified close relatives, in Germany fi- 


ancés, spouses, ascendants and de- 
scendants, including adopted chil- 
dren or in-laws even after dissolu- 
tion of the marriage creating such 
C.CrP:.). In 


testimony 


relationships (52, 55 
Switzerland such may al- 
so be refused if it might tend to dis 
honor the witness and certain close 
relatives*®, 

The Code ol 


Procedure does not grant a right to 


German Criminal 


refuse testimony on such a ground, 


but provides that questions con- 
cerning facts which might tend to 


dishonor the witness or his relatives 


listed in Section 52 should be asked 
only if indispensable. (Section 68a) . 
Che right to refuse testimony on the 
Continent actually goes far beyond 
the equivalent right here. | know of 
no incident where a witness has been 
criticized or has been deprived of 
his livelihood for having availed 
himself of privileges to which the 


law entitled him. 


IV. 
Accused Cannot Be Con- 
victed on Hearsay Alone 


An 


\ny danger that hearsay evidence 
alone can convict a defendant is pre- 
cluded by the extensive investigat 


The 
charged with the duty of ascertain- 


ing proceedings. courts are 


ing the true facts ex officio®®. As de- 
scribed above, in all cases involving 
major crimes several judges have to 
sift the evidence before it can even 
come to an indictment. In such cas- 
es, where there is nothing but hear- 
say evidence, it is impossible that 
the case will ever reach the trial 
stage. Judges are, of course, supposed 
to give hearsay evidence its prope 
not to too much 


place, 1.€., put 


weight on it. Hearsay can never be 


considered alone, only in connection 


with other evidence. 


German Criminal Procedure 





In spite of the rule that the court 
the 
the evidence (261 C.Cr.P.), there are 


is unfettered in evaluation of 
a few rules of admissibility of evi- 
dence, for instance with respect to 
privileged testimony. Also, abuse of 
discretion by a court in its evalua- 
tion of the evidence may make its 
decision subject to reversal.5* All 
things considered, hearsay will have 
no more weight on the Continent 
than it has here. Our American law 
does not exclude hearsay altogether. 
There are exceptions to the hear- 
say rule. But while we go into great 
details as to what is and what is not 
the 
which is a system, not a conglomer- 


admissible, continental law, 
ation of rules, gives hearsay its prop- 
er place within its system. 

A more exhaustive study will un- 
doubtedly reveal more points which 
one system might with benefit bor- 
row from the other without any 
change in their essential nature. The 
Germans had an opportunity to 
study American procedure by the 
functioning of American courts in 
their midst. They concede that there 
are details which are worth borrow- 
ing. It might please Mr. McCauley 
to know that there was a lively dis- 
cussion concerning the seat of the 
state’s attorney in the courtroom. 
Most Germans feel that he should 
be, literally speaking, on the same 
level as the defense. Hamburg has 
already gotten him down from the 
table of the judges into the court- 
room where the defense attorney sits 
(in 1950), and other states may fol- 
low suit. I would suggest abolition 
of the prisoner’s dock which still ex- 
ists in some continental jurisdictions 
and placing the accused next to his 
counsel as we do here in the United 
States. Another very important in- 
continental 


stitution which, as all 





33. This as everything else said in this arti- 
cle has no application to countries with total- 
itarian forms of government where laws on 
the books are meaningless. 

34. See Kleinknecht-Miiller-Reitberger, op. 
cit., note before 48(1b). 

35. See for instance Swiss Fed. Code of Cr. 
Proc. Art. 79. 

36. Sections 155 I, 244 II C.Cr.P. 

37. See Kleinknecht-Miiller-Reitberger, op. 
cit. note 26 (3b). 

38. See Sauer, 1947-48 Neve JuvuRISTISCHE 
Wocuenscurirr 683; Strunk-Preisler, 1949, 
Neve JvurisTiscHe WocHEeNscurirr 416-417; 
Boder, 1949 Neve JurisTiscHe WOCHENSCHRIFT 
737; Brangsch 1951 Neve JuristiscHe WocHEN- 
SCHRIFT 59. 
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lawyers agree, they should adopt, is 
our court reporter system. The Pro- 
tokoll taken at court hearings in Ger- 
many resembles more the minutes of 
a corporate meeting. Where, as in 
criminal proceedings, every word of 
a witness may be of significance, a 
court reporter’s transcript, as we 
know it, is indispensable. However, 
the Germans suggest that such a tran- 
script be furnished to a defendant 
free of charge, the costs to be paid 
by the court, just as the court will 
secure evidence on behalf of a de- 
fendant with no costs to him. 

On the other hand, we here in the 
United States could benefit by tak- 
ing over certain features from the 
European continent: One is the con- 
tinental rule that the defense has the 
“last word” at the trial (258 
C.Cr.P.), while here the prosecution 
closes. Every criminal lawyer will ap- 
preciate the great tactical advantage 
of such a rule. Another continental 
idea worth borrowing is their con- 
sideration for those unfortunates 
who were subjected to criminal in- 
vestigation and trial without any 
fault of their own. We leave those 
people without as much as an apol- 
ogy. Continental laws have provi- 
sions that such persons must be com- 
pensated for the costs and damages 
they suffered by criminal investiga- 
tion, trial and unjust imprisonment. 
Such costs may be assessed to mali- 
cious or frivolous informers.®® Our 
federal statute, 28 U.S.C.A. §§1495, 
2513, which, under certain circum- 
stances, permits an action for dam- 
ages up to $5,000 by a person “un- 
justly convicted of an offense against 


Lawyers Referral 
Service 


(Continued from page 631 


as well. 

Thus state bar associations should 
play a key part in this program. They 
should take the lead in inducing 
small county bars as well as those in 
more populous areas to adopt the 
lawyer referral plan. They should in- 
sure the availability of inexpensive 
legal advice for all having need of 
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the United States and imprisoned”, 
is a step in the right direction, but, 
as the Court of Claims remarked in 
a recent decision:*® “It is evident 
that the right to recover under this 
Act was hedged about with obsta- 
cles hard to overcome’’. It still leaves 
the innocently accused without any 
compensation for the often stupen- 
dous expenses for his defense, and 
for unjust imprisonment, in case 
there was no conviction.*! Also, the 
sum of $5,000 as maximum compen- 
sation is unrealistic. 

Finally, our treatment of persons 
released from prison makes us ap- 
pear as if we were more interested 
in perpetual social revenge than in 
rehabilitation. Not every such per- 
son is a hardened criminal. Respect- 
able people can become entangled 
through unfortunate circumstances 
or carelessness because we have too 
many criminal statutes. Yet, once a 
person establishes a criminal record, 
it stays with him for the rest of his 
life, and American newspapers, lest 
we forget, are forever permitted to 
refer to him as For 
more than thirty years continental 
countries have had laws restricting 
information on criminal records to 
certain enumerated official agencies, 
and providing for deletion of the 
conviction from the record altogeth- 
er after a certain period of time has 
elapsed following the execution of 
the judgment.*? In a remarkable de- 
cision the Swiss Federal Tribunal*® 
held liable for malicious gossip** a 


“ex-convict”’. 


person who had urged a neighbor 
not to buy milk from a certain milk- 
man because he was a former bank 


it within the four corners of the state 
and, if necessary, take steps toward 
that end even before the local asso- 
ciations have acted. The ability to 
assert truthfully that advice for a 
moderate fee is in fact available is 
the keystone of a public relations 
program and, if it is available, it is a 
great disservice to the public to fail 
to inform it of that fact. 
AMERICAN BaR_ ASSOCIATION 
STANDING COMMITTEE ON LAWYER 
REFERRAL SERVICE 





director who had been in prison for 
embezzling large amounts of the 
bank’s funds. Sentencing the defend. 
ant to pay a fine of 80 francs and 
100 francs as satisfaction to the com- 
plainant, the Federal Tribunal said 
that the main purpose of criminal 
justice is to reform. Once a person 
has served his penalty, he must be 
helped in his rehabilitation and he 
must not be exposed to public con- 
tempt for the rest of his life. That is 
a serious obstacle to his ability of 
making a living and thereby to his 
reform in which the government is 
predominently interested. 

The object of the Anglo-Ameri- 
can as well as the continental sys- 
tem is the conviction of the guilty 
and the protection of the innocent 
with certain allowances for human 
tragedy caught in the process. Both 
are basically different, and 
American nor continental 
lawyers desire any fundamental 
change. But each system has individ- 
ual features which, after a thorough 
study, the other system might find it 
worth while to adopt. 


systems 
neither 





39. 467, 469 C.Cr.P.; Gesetz betr. die Ent- 
schddigung der im Wiederaufnahmeverfahren 
freigesprochenen Personn of May 20, 1898; 
Gesetz betr. die Entschddigung fiir unschuldig 
erlittene Untersuchungshaft, of July 14, 1904. 
For Switzerland see Fed. C. Cr. Proc. Articles 
122, 131, 176; Zurich C. Cr. Proc. Sections 
42, 43, 44, 169, 182, 265, 189, 191, 271. 

40. Sinclair v. United States, 124 C. Cl. 182 
184 (1953). 

41. Cf. George v. United States, 106 C. Cl. 
183 (1946). 

42. In Germany five-to-ten years, Straftil- 
gungsgesetz (Act concerning the deletion of 
criminal judgments) of April 4, 1920; in 
Switzerland ten-to-fifteen years (Articles 41, 
80 of the Swiss Penal Code) or sooner depend- 
ing on the discretion of the court. 

43. (Highest Swiss court) BGE 71 IV 126 
(1945). 

44. Ueble Nachrede, Article 173 of the Swiss 
Penal Code. 
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(Continued from page 622 

after a hearing, the rules of evidence 
and requirements of proof in civil 
non-jury cases in United States dis- 
trict courts be applied, so far as prac- 
ticable, except that the admission of 
such 
not be 


evidence not admissible under 
rules and requirements 
deemed ground for reversal. 

Administrative agencies frequently 
take official notice of facts outside 
the record. Under Section 7 (d) of 
the Administrative Procedure Act*® 
any party is entitled, upon timely re- 
quest to the agency, to controvert 
The task force 
found that this provision did not af- 
ford sufficient protection to parties 
to agency proceedings, and it pro- 
posed that a decision which includes 
official notice of a material fact be- 


matters so noticed. 


yond the evidence appearing in the 
record be without force or effect un- 
less the fact is brought to the atten- 
tion of the parties before decision 
and every party adversely affected is 
afforded an opportunity to challenge 
the fact noticed. The Commission 
agreed with these findings 
ommended that prior to entry of 
final decision, parties be afforded an 


and rec- 


opportunity to controvert facts off- 
cially noticed by agencies. 
Decisions. The two primary types 
of decision made by hearing officers 
are the recommended decision and 
A recommended 
effective 


the initial decision. 
decision does not become 
until the agency acts upon it. An 
nitial decision becomes the decision 
of the agency unless an appeal is 
taken by a party or the case is re- 
inoved on the agency’s initiative. Un- 
der the recommendations of the task 


force and the Commission, hearing 


commissioners would, in fact, be- 
come 


the 


judicial officers. It seemed to 
task force inconsistent with the 
status of a judicial officer that he 
merely recommend a decision to the 
agency. And the task force saw many 
advantages in requiring general use 
of the 
cessfully employed by many agencies. 


initial decision already suc- 
The effect to be given the initial 
the task 
Congress in- 


decision was considered by 
that 
members of 


It observed 
that 
normally 


force. 
tended agencies 


would determine policy 
the 


limits of conferred authority and leg 


and exercise discretion within 
islative standards. Rule making, even 
when based upon hearing, normally 
involves agency discretion. Accord- 
ingly, the task force did not propose 
the 


reviewing 


limitations upon authority of 


agencies in initial deci- 
sions in rule making. When the ini- 
tial decision is submitted in an adju- 
the 


agencies 


however, 
that 
should have no greater powers of 


dicatory 
task force 


proceeding, 
concluded 


review than courts have upon judi- 
cial review of agency decisions. Such 
proceedings are not primarily to de- 
termine policy but to adjudicate 
the 


opinion of the task force, such deci- 


rights under existing law. In 


sions should not be set aside by the 
agency except when clearly errone- 
ous in view of the reliable, probative 
the 
when questions of 


and substantial evidence on 
whole record, or 
policy which have been committed 
by statute to the agency are involved. 

The 
recommendations on these proposals. 

Judicial Review. The judicial 
branch of the Government has the 


Commission submitted no 


ultimate responsibility of confining 
the 
congressionally conferred authority. 


executive action to limits of 
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That responsibility can only be per- 
formed when access to the courts is 
obtainable the Constitution 
or by act of Congress. The task force 
found that some agencies consider 


under 


their decisions immune from judicial 
correction unless review is specifical- 
ly provided by statute or has been 
required by previous judicial deci- 
sion. The task force concluded that 
judicial should always be 
available to one who in good faith 


review 


asserts a legal wrong resulting from 
administrative action. 

The Administrative Procedure Act 
excepts from judicial review cases in 
which statutes preclude review or in 
which the action is by law committed 
to agency discretion.®® The task force 
proposed that these exceptions be 
eliminated, that the form of action 
for judicial review be simplified, and 
that review be made available wheth- 
er or not an application for a de- 
claratory order or other form of re- 
consideration has been presented or 
considered or an appeal to superior 
agency authority has been taken, ex- 
where, during the pendency 
thereof, the agency has provided that 
the action be inoperative. 


cept 


The Commission agreed with the 
task force that judicial review should 
generally be available even in respect 
of proprietary matters and grants of 
benefits: 


Judicial review of agency action in 
such cases does not mean the substitu- 
tion of judicial judgment for adminis- 
trative judgment. It means only that 
the citizens shall be entitled to assert 
before the court that the agency’s de- 
cision was so obviously in error as to 
amount to an abuse or clearly unwar- 
ranted exercise of discretion. It is one 
thing to vest discretionary authority 





C. § 1006(d) (1952). 
C. § 1009 (1952). 


an 
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in agencies in granting the largesse of 

Government. It is quite a different 

thing to permit agencies to exercise 

discretion in dispensing such grants 

and benefits without the possibility of 

judicial review.5! 
The Commission noted that there are 
areas of administrative action, such 
as matters of internal administration, 
which should not be subject to judi- 
cial review. It recommended that, 
except where Congress expressly pre- 
cludes judicial review, a plain, sim- 
ple and prompt judicial remedy be 
made available for every legal wrong 
resulting from agency action or in- 
action. 

Decisions of agencies may be pred- 
icated upon a formal hearing, in 
which evidence is regularly adduced 
before a presiding officer, or an in- 
formal proceeding, in which evi- 
dence seldom is submitted in accord- 
ance with rules of relevance and ad- 
missibility. Where the decision of the 
agency follows an informal proceed- 
ing there is seldom any record satis- 
factory for judicial review. It is there- 
fore necessary for the court to re- 
ceive the evidence de novo. Where 
the decision is based upon a formal 
hearing, however, judicial review or- 
dinarily is restricted to the adminis- 
trative record. 

One of the most significant pro- 
posals of the task force was that the 
scope of judicial review of agency 
decisions, taken upon an administra- 
tive record, should conform more 
closely to the scope of review of 
decisions of trial judges in the feder- 
al courts. At present, judicial review 
of fact 
the substantial evidence rule, under 


of issues is governed by 
which the courts enforce decisions 
which are supported by the reliable, 
probative and substantial evidence 
on the whole record. Judgments of 
trial courts, on the other hand, may 
be set aside when the facts found are 
clearly erroneous upon the record. 
The task force sought to accommo- 
date the administrative rule to the 
judicial rule. It proposed that agen- 
cy findings of fact, based upon a 
formal administrative record, be set 
aside if clearly erroneous in view of 
the reliable, probative and substan- 
tial evidence on the whole record. 
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The task force advocated broaden- 
ing the scope of judicial review of 
administrative decisions in other re- 
spects. It suggested, for example, that 
“abuse of discretion” as used in 
the Administrative Procedure Act®? 
should be construed to include a 
clearly unwarranted exercise of dis- 
cretion. And, with respect to the 
troublesome problem of the mixed 
question of law and fact, it proposed 
that courts decide all relevant ques- 
tions of law, interpret the constitu- 
tional and statutory provisions in- 
volved and apply such decisions and 
interpretations to the facts duly 
found or established, whether or not 
the court is the trier of the facts. The 
Commission agreed with these pro- 
posals, and recommended generally 
that the scope of judicial review of 
agency action be brought into closer 
relationship with the scope of judi- 
cial review of the decisions of trial 
courts. 

Limitations of Authority. A pri- 
mary purpose in establishing com- 
missions and agencies of the Govern- 
ment is to relieve Congress from at- 
tending to the complexities and de- 
tails of administration. Within the 
limits of discretion conferred, agen- 
cies exercise subordinate legislative 
responsibilities. In addition to the 
fundamental requirement that au- 
thority thus vested be explicit in the 
enabling legislation and qualified by 
precise standards, the task force con- 
cluded that 
should be imposed upon agencies 
with respect to the sanctions which 
they may invoke. 


additional limitations 


The task force proposed that no 
sanction be imposed or substantive 
rule or order issued except within 
the letter, purpose and intent of ap- 
plicable statutes and the limitations 
of agency jurisdiction. The Com- 
mission agreed that changes in stand- 
ards should be incorporated in legis- 
lation or agency rules before sanc- 
tions are imposed for violations 
thereof. It recommended that no 
sanctions be imposed, or substantive 
rules or orders issued, except within 
the applicable statutes and limita- 
tions prescribed by law upon agency 
jurisdiction, powers and authority; 


and it submitted that agency action 
should not be deemed to be within 
statutory authority and jurisdiction 
merely because not contrary to the 
specific provisions of a statute. 

It is a special hardship for a person 
having long continued a practice ac- 
ceptable under existing law to be 
met suddenly with a change of policy 
in an adjudicatory proceeding to 
which he is a party.®* The task force 
submitted that sanctions should not 
be imposed against any person for 
pursuing a normal, customary or pre- 
viously acceptable course of conduct, 
unless such conduct shall have been 
proscribed or restricted by generally 
applicable rule of the agency. The 
Commission made no recommenda- 
tion on this proposal. 

Consideration was given by the 
task force to the plight of the person 
who, having received what he is led 
to believe is reliable advice from an 
agency, acts accordingly, only to be 
met subsequently with a charge that 
he has violated a rule or policy of 
the agency. It was proposed that 
sanctions should not be imposed 
upon such persons for any act done 
or omitted in good-faith reliance 
upon any rule or written advisory 
statement issued by a duly author- 
ized officer of an agency. The Com- 
mission recommended that no sanc- 
tion be imposed for an act done or 
omitted in good-faith reliance upon 
an advisory written statement issued 
by an officer of the agency specially 
authorized to do so upon full disclo- 
sure of the facts, provided that the 
advisory statement may be with- 
drawn at any time with prospective 
application to the person for whom 
issued, and provided further that the 
statement shall not bind the agency 
with respect to any other person, 
agency or the courts. 

Repetitious hearings in the same 
proceeding may constitute a substan- 
tial denial of relief and are always 
costly to the parties. The late Senator 
McCarran, who supported much of 
the legislation enacted by Congress 





51. Com. Rep., page 74. 

52. 5 U.S.C. § 1009(e) (1952). 

53. Securities & Exchange Commission v 
Chenery Corp., 318 U.S. 80 (1943), 332 U.S 
194 (1947). 
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or the improvement of administra- 
ive procedure, introduced a bill in 
he 83d Congress which provided, 
n part: 

. Notwithstanding any statutory 
authority or requirement therefor, no 
agency shall have jurisdiction to hold 

. repetitious hear- 
ings or decision procedures save in 


in the same case. . 


reconsidering a proposed or suspended 
decision, after reopening a finally de- 
cided case, or on remand after judicial 
review.°4 
The task 
problem and concluded that not 


force considered this 
more than one hearing should be 
held in any formal proceeding before 
an agency except, when all the par- 
ties to the proceeding so stipulate 
and the agency has remanded the 
matter to a presiding officer for the 
taking of additional evidence, or a 
reviewing court has remanded the 
matter to the agency for further con- 
The 
no recommendation on this propos- 
al. 

A delicate problem considered by 


sideration. Commission made 


the task force was the use of publicity 
in the course of agency investigations 
and hearings. Sometimes the public- 
ity attendant upon administrative 
proceedings may be as damaging to 
the person or business involved as an 
adverse decision of the agency. Yet 
the public is entitled to know the 
facts of pending administrative ac- 
tions. The matter was considered in 
connection enactment of the 
Administrative Procedure Act: 


with 


One troublesome subject in this 
field is that of publicity, which may 
in no case be utilized directly or in 
directly as a penalty or punishment 
save as so authorized. Legitimate pub- 
licity extends to the issuance of au- 
thorized documents, such as notices or 
decisions; but, apart from actual and 
final adjudication after all proceedings 
have been had, no publicity should 
reflect adversely upon any person, Or- 
ganization, product, or commodity of 
any kind in 
than as required to carry on author- 
agency functions and 
in the administration thereof. It will 
be the duty of agencies not to permit 
informational releases to be utilized as 
penalties or to the injury of parties.5® 


any manner otherwise 


ized necessary 


The Administrative Procedure Act 
did not contain any express prohibi- 
tion against the misuse of publicity 
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in agency proceedings. On the basis 
of the task force study of this prob- 
lem, the Commission recommended 
that agency publicity found by a re- 
viewing court to have been released 
for the purpose of discrediting a per- 
son under investigation or a party 
to an agency proceeding may be con- 
sidered by the court as a prejudicial 
prejudging of the issue, and the court 
may set aside any agency action 
against such a person or party or 
enter any other appropriate order. 

The task force dealt briefly with 
the problem of vague, indefinite and 
uncertain agency orders. Clarity and 
specificity are of obvious advantage 
to persons who are required to com- 
ply therewith. Moreover, the formu- 
lation of rules and orders constitutes 
part of the function of administra- 
tion agencies to complete unfinished 
law, which “must neither be passed 
on to the courts nor 
them”.5® Lack of clarity in agency 


assumed by 


orders places an undue burden of 
interpretation upon the courts which 
are called upon to enforce them. The 
task force proposed that reviewing 
courts be required to declare any 
rule or order unlawful if its terms 
are vague, indefinite or uncertain in 
any material respect, or exceed the 
scope permissible upon the facts or 
record on which agency action is re- 
quired to be made or sought to be 
justified. The Commission, however, 


made no recommendation with re- 


spect to this proposal. 

While the doctrine of the exhaus- 
tion remedies as 
a condition precedent to judicial in- 


of administrative 


tervention is sound in relieving the 
courts of the responsibility of review- 
ing administrative action which is 
not final, literal application of the 
doctrine may result in irreparable 
harm to parties who are required to 
submit to long and expensive admin- 
istrative proceedings which are be- 
yond the jurisdiction of the agency. 
The 
under 


doctrine has been liberalized 


such circumstances in some 
jurisdictions.** The task force pro- 
posed that courts empowered to re- 
view administrative decisions should 
exercise authority to grant injunctive 
or other appropriate relief, although 
all administrative remedies may not 
have been exhausted, when the agen- 
cy is acting beyond its jurisdiction. 
The Commission recommended this 
relief in cases of irreparable damage, 
subject to the provision that costs 
and attorneys’ fees be assessed against 
a petitioner found by the court to 
have brought a frivolous or delaying 
action contesting the agency’s con- 
stitutional or statutory authority. 

(To be concluded in the August 
issue of the JOURNAL.) 





54. Sen. Bill 3692, 83d Cong., 2d sess. (1954). 

55. Sen. Doc. 248, 79th Cong., 2d sess. 274 
(1946) 

56. Federal Trade Commission v. Ruberoid 
Co., 343 U.S. 470, 490 (1952) (dissent). 

57. New York Post v. Kelley, 296 N. Y. 178, 
71 N.E. 2d 456 (1947); Ward v. Keenan, 
3 N.J. 298, 70 A. 2d 77 (1949). 
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